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Preface

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Welcome to Criminal Law, your guide to a fascinating yet challenging topic. This
engaging and interactive textbook will enhance your ability to be successful in
academics or a career in criminal justice.

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Criminal Law begins with the foundations of law and the legal system and then
extensively explores criminal laws and defenses using general state principles, federal
law, the Constitution, and the Model Penal Code as guidelines. Although it is neither
possible nor desirable to discuss every criminal law, this textbook provides a basic yet
thorough overview of the American criminal justice system. After completing

Criminal Law, you will be familiar with the nature and sources of law, the court system,
the adversarial process, the most prominent crimes, and accompanying criminal
defenses.

Approach

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Criminal Law uses a two-step process to augment learning, called the

applied approach. First, after building a strong foundation from scratch,

Criminal Law introduces you to crimes and defenses that have been broken down into
separate components. It is so much easier to memorize and comprehend the subject
matter when it is simplified this way. However, becoming proficient in the law takes
more than just memorization. You must be trained to take the laws you have studied
and apply them to various fact patterns. Most students are expected to do this
automatically, but application must be seen, experienced, and practiced before it
comes naturally. Thus the second step of the applied approach is reviewing examples
of the application of law to facts after dissecting and analyzing each legal concept.
Some of the examples come from cases, and some are purely fictional. All the
examples are memorable, even quirky, so they will stick in your mind and be available
when you need them the most (like during an exam). After a few chapters, you will
notice that you no longer obsess over an explanation that doesn’t completely make
sense the first time you read it—you will just skip to the example. The examples clarify
the principles for you, lightening the workload significantly.
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Features

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Let's face it, legal textbooks can be dry. This is unfortunate because law, especially
criminal law, is an intrinsically compelling topic. To hold your attention and keep you
alert, Criminal Law employs a variety of instructional techniques that should engage
you from start to finish.

First, chapters contain embedded videos, ethical scenarios, charts, diagrams, and
tables to demonstrate the legal concepts and examples provided. These
enhancements break up the text and also appeal to various learning styles.

In addition, instead of wasting valuable textbook space by reprinting edited
cases,Criminal Law links to cases online. You can read more cases that way, and cases
are like examples—they demonstrate the application of law to facts. Also, you can
read the entire case exactly the way the judge wrote it, instead of an edited version
that has been shrunk to fit into a limited amount of pages.

Have you ever tried to check your answers to review questions in a textbook, only to
find that the correct answers are nowhere in sight? Criminal Law gives you the answer
to every question at the end of each chapter. Go ahead and check the answers first.
Contrary to popular belief, this actually improves—and does not detract
from—Ilearning.

In addition, Criminal Law includes hundreds of footnotes that link to online cases and
statutes; supplementary links to articles, websites, and statistics online; and plenty of
reference material for a term paper or other research project. In short,

Criminal Law should contain everything you need to successfully complete your
course. It is also a valuable guide to which you can refer throughout your criminal
justice career.

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Although academic success is important, | wrote CriminalLawto increase your
awareness as you read the newspaper (or read the news online), watch television, or
discuss legal situations with friends and colleagues. Law is an integral part of life, yet
most people lack the most fundamental understanding of legal concepts. My sincere
hope is that once you have finished reading CriminalLaw, you will become your own
most trusted legal authority.
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Chapter 1 Introduction to Criminal

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Elementary notions of fairness enshrined in our constitutional jurisprudence dictate that a
person receive fair notice not only of the conduct that will subject him to punishment but
also of the severity of the penalty that a State may impose.

BMW of North America, Inc. v. Gore (https.//scholar.google.com/scholar _
case?case=2392505724213128915&q=BMW+v.+Gore&hl=en&as_sdt=2,5), cited in
Damages (Page 9)

1.1 Introduction

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

LEARNING OBJECTIVE

1. Define a crime.

This textbook introduces you to our legal system in the United States, the basic
elements of a crime, the specific elements of commonly encountered crimes, and
most criminal defenses. Criminal law always involves the government and government
action, so you will also review the pertinent sections of the United States Constitution
and its principles as they apply to criminal law. By the end of the book, you will be
comfortable with the legal framework that governs the careers of criminal justice
professionals.

1.1.1 Definition of a Crime

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Let's begin at the beginning by defining a crime. The most basic definition of a crime is
“an act committed in violation of a law prohibiting it, or omitted in violation of a law
ordering it.” 'You learn about criminal act and omission to act in The Elements of a
Crime (Page 128). For now, it is important to understand that criminal act, omission to
act, and criminal intent are elements or parts of every crime. lllegality is also an
element of every crime. Generally, the government must enact a criminal law specifying
a crime and its elements before it can punish an individual for criminal behavior.
Criminal laws are the primary focus of this book. As you slowly start to build your
knowledge and understanding of criminal law, you will notice some unique
characteristics of the United States’ legal system.

1. Yourdictionary.com, “Definition of Civil Law,” accessed August 16, 2010, http://www.yourdictionary.com/civillaw.
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Chapter 1 4

Laws differ significantly from state to state. Throughout the United States, each state
and the federal government criminalize different behaviors. Although this plethora of
laws makes American legal studies more complicated for teachers and students, the
size, cultural makeup, and geographic variety of our country demand this type of legal
system.

Laws in a democratic society, unlike laws of nature, are created by peopleand are
founded in religious, cultural, and historical value systems. People from varying
backgrounds live in different regions of this country. Thus you will see that different
people enact distinct laws that best suit their needs. This book is intended for use in
all states. However, the bulk of any criminal law overview is an examination of
different crimes and their elements. To be accurate and representative, this book
focuses on general principles that many states follow and provides frequent references
to specific state laws for illustrative purposes. Always check the most current version
of your state’s law because it may vary from the law presented in this book.

Laws are not static. As society changes, so do the laws that govern behavior. Evolving
value systems naturally lead to new laws and regulations supporting modern beliefs.
Although a certain stability is essential to the enforcement of rules, occasionally the
rules must change.

Try to maintain an open mind when reviewing the different and often contradictory
laws set forth in this book. Law is not exact, like science or math. Also try to become
comfortable with the gray area, rather than viewing situations as black or white.

KEY TAKEAWAY

- A crime is an act committed in violation of a law prohibiting it or
omitted in violation of a law ordering it. In general, the criminal law
must be enacted before the crime is committed.

EXERCISE

Answer the following question. Check your answer using the answer
key at the end of the chapter.

1. Read Gonzales v. Oregon, 546 U.S. 243 (2006). Did the US Supreme
Court preserve Oregon’s right to legalize physician-assisted
suicide? The case is available at this link: http://www.law.cornell.
edu/supct/html/04-623.ZS.html.

1.2 Criminal Law and Criminal Procedure

=l Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

LEARNING OBJECTIVE

1. Compare criminal law and criminal procedure.
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This book focuses on criminal law, but it occasionally touches on issues of criminal
procedure, so it is important to differentiate between the two.

Criminal law generally defines the right sand obligations of individuals in society. Some
common issues in criminal law are the elements of specific crimes and the elements
of various criminal defenses. Criminal procedure generally concerns the

enforcement of individuals’ rights during the criminal process. Examples of procedural
issues are individuals' rights during law enforcement investigation, arrest, filing of
charges, trial, and appeal.

1.2.1 Example of Criminal Law Issues

@l Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Clara and Linda go on a shopping spree. Linda insists that they browse an expensive
department store. Moments after they enter the lingerie department, Linda
surreptitiously places a bra in her purse. Clara watches, horrified, but does not say
anything, even though a security guard is standing nearby. This example illustrates
two issues of criminal law: (1) Which crime did Linda commit when she shoplifted the
bra? (2) Did Clara commit a crime when she failed to alert the security guard to Linda's
shoplifting? You learn the answer to issue (1) in Crimes against Property (Page

413) and issue (2) in The Elements of a Crime (Page 128) and Parties to Crime (Page
252)

1.2.2 Example of Criminal Procedure Issues

=l Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Review the example in Example of Criminal Law Issues (Page 5). Assume that Linda
and Clara attempt to leave the store and an alarm is activated. Linda begins sprinting
down the street. Colin, a police officer, just happens to be driving by with the window
of his patrol car open. He hears the store alarm, sees Linda running, and begins
shooting at Linda from the car. Linda is shot in the leg and collapses. Linda is treated
at the hospital for her injury, and when she is released, Colin arrests her and
transports her to the police station. He brings her to an isolated room and leaves her
there alone. Twelve hours later, he reenters the room and begins questioning Linda.
Linda immediately requests an attorney. Colin ignores this request and continues to
question Linda about the reason the department store alarm went off. Whether Colin
properly arrested and interrogated Linda are criminal procedure issues beyond the
scope of this book. However, this example does illustrate one criminal law issue: did
Colin commit a crime when he shot Linda in the leg? You learn the answer to this
question in Criminal Defenses, Part 1 (Page 169)
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Chapter 1

Criminal Law Criminal Procedure

Rights and Obligations of Individuals® Rights During
Individuals in Society the Criminal Process

Did the Defendant Commit a Crime? Did the Government Act Legally
Which Crimea Did tha Defendant Commit? When Investigating, Arresting, and
Does the Defendant Have a Defense? Prosecuting the Defendant?

Figure 1.1 Criminal Law and Criminal Procedure

KEY TAKEAWAY

- Criminal law generally defines the rights and obligations of
individuals in society. Criminal procedure generally concerns the
enforcement of individuals’ rights during the criminal process.

EXERCISES

Answer the following questions. Check your answers using the
answer key at the end of the chapter.

1. Paul, a law enforcement officer, arrests Barney for creating a
disturbance at a subway station. While Barney is handcuffed
facedown on the ground, Paul shoots and kills him. Paul claims
that he accidentally grabbed his gun instead of his Taser. Is this
an issue of criminal law or criminal procedure?

2. Read Paytonv. NewYork, 445 U.S. 573 (1980). In Payton, the US
Supreme Court held a New York statute unconstitutional under
the Fourth Amendment. Did the Payton ruling focus on criminal
law or criminal procedure? The case is available at this
link: http://supreme.justia.com/us/445/573.


http://supreme.justia.com/us/445/573

1.3 The Difference between Civil and Criminal Law

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

LEARNING OBJECTIVES

1. Compare civil and criminal law.

2. Ascertain the primary differences between civil litigation and a
criminal prosecution.

Law can be classified in a variety of ways. One of the most general classifications
divides law into civil and criminal. A basic definition of civil law is “the body of law
having to do with the private rights of individuals.” > As this definition indicates, civil
law is between individuals, not the government. Criminal law involves regulations
enacted and enforced by government action, while civil law provides a remedy for
individuals who need to enforce private rights against other individuals. Some
examples of civil law are family law, wills and trusts, and contract law. If individuals
need to resolve a civil dispute, this is called civil litigation, or a civil lawsuit. When the
type of civil litigation involves an injury, the injury action is called a tort.

1.3.1 Characteristics of Civil Litigation

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

It is important to distinguish between civil litigation and criminal prosecution. Civil and
criminal cases share the same courts, but they have very different goals, purposes,
and results. Sometimes, one set of facts gives way to a civil lawsuit anda criminal
prosecution. This does not violate double jeopardy and is actually quite common.

1.3.1.1 Parties in Civil Litigation

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

In civil litigation, an injured party sues to receive a court-ordered remedy, such as
money, property, or some sort of performance. Anyone who is injured—an individual,
corporation, or other business entity— can sue civilly. In a civil litigation matter, the
injured party that is suing is called the plaintiff. A plaintiff must hire and pay for an
attorney or represent himself or herself. Hiring an attorney is one of the many costs of
litigation and should be carefully contemplated before jumping into a lawsuit.

The alleged wrongdoer and the person or entity being sued are called the defendant.
While the term plaintiffis always associated with civil litigation, the wrongdoer is called
a defendant in bothcivil litigation and a criminal prosecution, so this can be confusing.
The defendant can be any person or thing that has caused harm, including an

2. Yourdictionary.com, “Definition of Civil Law,” accessed August 16, 2010,http://www.yourdictionary.com/civillaw.
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individual, corporation, or other business entity. A defendant in a civil litigation matter
must hire and pay for an attorney even if that defendant did nothing wrong. The right to
a free attorney does not apply in civil litigation, so a defendant who cannot afford an
attorney must represent himself or herself.

1.3.1.2 Goal of Civil Litigation

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The goal of civil litigation is to compensate the plaintiff for any injuries and to put the
plaintiff back in the position that person held before the injury occurred. This goal
produces interesting results. It occasionally creates liability or an obligation to pay
when there is no fault on behalf of the defendant. The goal is to make the plaintiff
whole, not to punish, so faultis not really an issue. If the defendant has the resources
to pay, sometimes the law requires the defendant to pay so that society does not bear
the cost of the plaintiff's injury.

A defendant may be liable without fault in two situations. First, the law that the
defendant violated may not require fault. Usually, this is referred to as strict liability.
Strict liability torts do not require fault because they do not include an intent
component. Strict liability and other intent issues are discussed in detail in The
Elements of a Crime (Page 128). Another situation where the defendant may be liable
without fault is if the defendant did not actually commit any act but is associated with
the acting defendant through a special relationship. The policy of holding a separate
entity or individual liable for the defendant’s action is called vicarious liability. An
example of vicarious liability is employer-employee liability, also referred to
asrespondeat superior. If an employee injures a plaintiff while on the job,

the employer may be liable for the plaintiff's injuries, whether or not the employer is at
fault. Clearly, between the employer and the employee, the employer generally has
the better ability to pay.

1.3.1.3 Example of Respondeat Superior

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Chris begins the first day at his new job as a cashier at a local McDonald's restaurant.
Chris attempts to multitask and pour hot coffee while simultaneously handing out
change. He loses his grip on the coffee pot and spills steaming-hot coffee on his
customer Geoff's hand. In this case, Geoff can sue McDonald’s and Chris if he sustains
injuries. McDonald's is not technically at fault, but it may be liable for Geoff's injuries
under a theory of respondeat superior.
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Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The goal of civil litigation is to compensate the plaintiff for injuries, so the plaintiff
must be a bona fide victim that can prove harm. If there is no evidence of harm, the
plaintiff has no basis for the civil litigation matter. An example would be when a
defendant rear-ends a plaintiff in an automobile accident without causing damage to
the vehicle (property damage) or physical injury. Even if the defendant is at fault for
the automobile accident, the plaintiff cannot sue because the plaintiff does not need
compensation for any injuries or losses.

1.3.1.5 Damages

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Often the plaintiff sues the defendant for money rather than a different, performance-
oriented remedy. In a civil litigation matter, any money the court awards to the
plaintiff is called damages. Several kinds of damages may be appropriate. The plaintiff
can sue for compensatory damages, which compensate for injuries, costs, which repay
the lawsuit expenses, and in some cases, punitive damages. Punitive damages, also
referred to as exemplarydamages, are notdesigned to compensate the plaintiff but
instead focus on punishing the defendant for causing the injury. >

1.3.2 Characteristics of a Criminal Prosecution

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

A criminal prosecution takes place after a defendant violates a federal or state
criminal statute, or in some jurisdictions, after a defendant commits a common-law
crime. Statutes and common-law crimes are discussed in Sources of Law (Page 20)

1.3.2.1 Parties in a Criminal Prosecution

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The government institutes the criminal prosecution, rather than an individual plaintiff.
If the defendant commits a federal crime, the UnitedStates of America pursues the
criminal prosecution. If the defendant commits a state crime, the state government,
often called the People of theState pursues the criminal prosecution. As in a civil
lawsuit, the alleged wrongdoer is called the defendant and can be an individual,
corporation, or other business entity.

3. BMW of North America, Inc. v. Gore, 517 U.S. 559 (1996), accessed February 13,
2010, http://www.law.cornell.edu/supct/html/94-896.Z0.html.
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The attorney who represents the government controls the criminal prosecution. In a
federal criminal prosecution, this is the United States Attorney. * In a state criminal
prosecution, this is generally a state prosecutor or a district attorney. ° A state prosecutor
works for the state but is typically an elected official who represents the county where the
defendant allegedly committed the crime.

1.3.2.2 Applicability of the Constitution in a Criminal Prosecution

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The defendant in a criminal prosecution can be represented by a private attorney or
a free attorney paid for by the state or federal government if he or she is

unable to afford attorney’s fees and facing incarceration. ° Attorneys provided by the
government are called public defenders. ” This is a significant difference from a civil
litigation matter, where both the plaintiff and the defendant must hire and pay for their own
private attorneys. The court appoints a free attorney to represent the defendant in a
criminal prosecution because the Constitution is ineffect in any criminal proceeding. The
Constitution provides for the assistance of counsel in the Sixth Amendment,

soevery criminal defendant facing incarceration has the right to legal representation,
regardless of wealth.

The presence of the Constitution at every phase of a criminal prosecution changes the
proceedings significantly from the civil lawsuit. The criminal defendant receives many
constitutional protections, including the right to remain silent, the right to due process
of law, the freedom from double jeopardy, and the right to a jury trial, among others.

1.3.2.3 Goal of a Criminal Prosecution

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Another substantial difference between civil litigation and criminal prosecution is the
goal. Recall that the goal of civil litigation is to compensate the plaintiff for injuries. In
contrast, the goal of a criminal prosecution is to punish the defendant.

One consequence of the goal of punishment in a criminal prosecution is that fault is
almost always an element in any criminal proceeding. This is unlike civil litigation,
where the ability to pay is a priority consideration. Clearly, it is unfair to punish a
defendant who did nothing wrong. This makes criminal law justice oriented and very
satisfying for most students.

Injury and a victim are not necessary components of a criminal prosecution because
punishment is the objective, and there is no plaintiff. Thus behavior can be criminal

4. United States Department of Justice, “United States Attorneys,” accessed February 15,2010, http://www.justice.gov/usao.

5. “United States’ Prosecuting Attorneys,” Galaxy.com website, accessed February 15, 2010,http://www.galaxy.com/dir968533/
United_States.htm.

6. Alabama v. Shelton, 535 U.S. 654 (2002), accessed August 16, 2010,http://www.law.cornell.edu/supct/html/
00-1214.Z0.html.

7.18 U.S.C. § 3006A, accessed February 15, 2010,http://www.law.cornell.edu/uscode/18/3006A.html.
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even if it is essentially harmless. Society does not condone or pardon conduct simply
because it fails to produce a tangible loss.

1.3.2.4 Examples of Victimless and Harmless Crimes

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Steven is angry because his friend Bob broke his skateboard. Steven gets his gun,
which has a silencer on it, and puts it in the glove compartment of his car. He then
begins driving to Bob’s house. While Steven is driving, he exceeds the speed limit on
three different occasions. Steven arrives at Bob’s house and then he hides in the
bushes by the mailbox and waits. After an hour, Bob opens the front door and walks
to the mailbox. Bob gets his mail, turns around, and begins walking back to the house.
Steven shoots at Bob three different times but misses, and the bullets end up landing
in the dirt. Bob does not notice the shots because of the silencer.

In this example, Steven has committed several crimes: (1) If Steven does not have a
special permit to carry a concealed weapon, putting the gun in his glove compartment
is probably a crime in most states. (2) If Steven does not have a special permit to own
a silencer for his gun, this is probably a crime in most states.(3) If Steven does not put
the gun in a locked container when he transports it, this is probably a crime in most
states. (4) Steven committed a crime each time he exceeded the speed limit. (5) Each
time Steven shot at Bob and missed, he probably committed the crime of attempted
murder or assault with a deadly weapon in most states. Notice that none of the crimes
Steven committed caused any discernible harm. However, common sense dictates
that Steven should be punished so he does not commit a criminal act in the future
that may result in harm.

Criminal e
Feature . Civil Litigation
Prosecution
. Yes. This is the
Victim No .
plaintiff.
Yes. This is the
Harm No .
basis for damages.
Initiator of Federal or state .
. Plaintiff
lawsuit government
Attorney for US Attorney or state .
. Private attorney
the initiator prosecutor

Table 1.1 Comparison of Criminal Prosecution and Civil Litigation
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Attorney for Private attorney or Private attorne
the defendant public defender Y
Constitutional

) Yes No
protections

Table 1.1 Comparison of Criminal Prosecution and Civil Litigation

-
&

Crack the Code

Compare the following state laws:

Fla.StatAnn. §768.15:

768.19 Right of action.--Whaen the death of a person is caused by the wrongful act,
negligence, default; or breach of contract or warranty of any person, Including those
ocourming on navigable waters, and the event would have entitled the person injured
o maintain an action and recover damages if death had not ensuad, the person or
watercraft that would have been lable in damages if death had not ensued shall be
liable for damages as specified in this act notwithstanding the death of the person
injured, although death was caused under circumstances constituting a fefany.

Fla.5tat.Ann, 5782.04;

Murder. {1Ha) The unlawiul kilfing of a human being:

1. When perpetrated from a premeditated deskgn to effect the death of the
person killed or any hurnan being;

2 is murder in the first degree and constitutes a capital felony, punishable as
provided in 5775082,

Comparison of civil wrongful death

with eriminal murder

A

Figure 1.2 Crack the Code

LAW AND ETHICS: THE O. J. SIMPSON
CASE

Two Different Trials—Two Different Results
0. J. Simpson was prosecuted criminally and sued civilly for the murder and
wrongful death of victims Ron Goldman and his ex-wife, Nicole Brown
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Simpson. In the criminal prosecution, which came first, the US Constitution
provided O.

J. Simpson with the right to a fair trial (due process) and the right to remain
silent (privilege against self-incrimination).Thus the burden of proof was
beyond a reasonable doubt, and O. J. Simpson did nothave to testify. O. J.
Simpson was acquitted, or found not guilty, in the criminal trial.

In the subsequent civil lawsuit, the burden of proof was preponderance of
evidence, which is 51-49 percent, and O. J. Simpson was forced to testify. O.
J. Simpson was found liable in the civil lawsuit. The jury awarded $8.5 million
in compensatory damages to Fred Goldman (Ron Goldman’s father) and his
ex-wife Sharon Rufo. A few days later, the jury awarded punitive damages of
$25 million to be shared between Nicole Brown Simpson’s children and Fred
Goldman. °

1. Doyou think it is ethical to give criminal defendants more legal
protection than c ivil defendants? Why or why not?

2. Why do you think the criminal trial of O. J. Simpson took place
before the civil trial? Check your answers to both questions using
the answer key at the end of the chapter.

KEY TAKEAWAYS

Civil law regulates the private rights of individuals. Criminal law
regulates individuals’ conduct to protect the public.

Civil litigation is a legal action between individuals to resolve a civil
dispute. Criminal prosecution is when the government prosecutes a
defendant to punish illegal conduct.

EXERCISES

Answer the following questions. Check your answers using the
answer key at the end of the chapter.

1. Jerry, a law enforcement officer, pulls Juanita over for speeding.
When Jerry begins writing Juanita’s traffic ticket, she starts to
berate him and accuse him of racial profiling. Jerry surreptitiously
reaches into his pocket and activates a tape recorder. Juanita later
calls the highway patrol where Jerry works and files a false
complaint against Jerry. Jerry sues Juanita for S500 in small claims
court for filing the false report. He uses the tape recording as
evidence. Is this a civil litigation matter or a criminal prosecution?

2. Read Johnsonv. Pearce, 148 N.C.App. 199 (2001). In this case, the
plaintiff sued the defendant for criminal conversation. Is this a civil

8. Doug Linder, “The Trial of OrenthalJames Simpson,” UMKC website, accessed August18,2010,http://www.law.umkc.edu/
faculty/projects/ftrials/Simpson/Simpsonaccount.htm.

9. Thomas L. Jones, “Justice for the Dead,” TruTV website, accessed August18,2010,http://www.trutv.com/library/crime/
notorious_murders/famous/simpson/dead_16.html.
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litigation matter or a criminal prosecution? The case is available at
this link:http://scholar.google.com/scholar
case?case=10159013992593966605&g=]Johnson+v.+Pearce&hl=en&

as_sdt=2,5.

1.4 Classification of Crimes

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

LEARNING OBJECTIVES

1. Ascertain the basis for grading.
2. Compare malum in se and malum prohibitum crimes.

3. Compare the punishment options for felonies, misdemeanors, felony-
misdemeanors, and infractions.

4. Compare jail and prison.

Crimes can be classified in many ways. Crimes also can be grouped by subject matter.
For example, a crime like assault, battery, or rape tends to injure another person'’s
body, so it can be classified as a “crime against the person.” If a crime tends to injure a
person by depriving him or her of property or by damaging property, it can be
classified as a “crime against property.” These classifications are basically for
convenience and are not imperative to the study of criminal law.

More important and substantive is the classification of crimes according to the
severity of punishment. This is called grading. Crimes are generally graded into four
categories: felonies, misdemeanors, felony- misdemeanors, and infractions. Often the
criminal intent element affects a crime’s grading. Malum in se crimes, murder, for
example, are evil in their nature and are generally graded higher thanmalum
prohibitum crimes, which are regulatory, like a failure to pay income taxes.

1.4.1 Felonies

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Felonies are the most serious crimes. They are either supported by a heinous intent,
like the intent to kill, or accompanied by an extremely serious result, such as loss of
life, grievous injury, or destruction of property. Felonies are serious, so they are
graded the highest, and all sentencing options are available. Depending on the
jurisdiction and the crime, the sentence could be execution, prison time, a fine, or
alternative sentencing such as probation, rehabilitation, and home confinement.
Potential consequences of a felony conviction also include the inability to vote, own a
weapon, or even participate in certain careers.
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1.4.2 Misdemeanors

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Misdemeanors are less serious than felonies, either because the intent requirement is
of a lower level or because the result is less extreme. Misdemeanors are usually
punishable by jail time of one year or less per misdemeanor, a fine, or alternative
sentencing like probation, rehabilitation, or community service. Note that
incarceration for a misdemeanor is in jail rather than prison. The difference between
jail and prison is that cities and counties operate jails, and the state or federal
government operates prisons, depending on the crime. The restrictive nature of the
confinement also differs between jail and prison. Jails are for defendants who have
committed less serious offenses, so they are generally less restrictive than prisons.

1.4.3 Felony-Misdemeanors

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Felony-misdemeanors are crimes that the government can prosecute and punish as
eithera felony or a misdemeanor, depending on the particular circumstances
accompanying the offense. The discretion whether to prosecute the crime as a felony
or misdemeanor usually belongs to the judge, but in some instances the

prosecutor can make the decision.

1.4.4 Infractions

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Infractions, which can also be called violations, are the least serious crimes and
include minor offenses such as jaywalking and motor vehicle offenses that result in a
simple traffic ticket. Infractions are generally punishable by a fine or alternative
sentencing such as traffic school.
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« Execution, prison, probation, fine

« Felonies
« All punishment options available

M
NS

» Felony-misdemeanors
- Could be punished as a felony or a misdemeanor
- Discretion is up to the prosecutor or judge

» Misdemeanors
- Jail, probation, fine

Legst
Serious

« Infractions/Violations
« Generally fine only

Figure 1.3 Diagram of Gradin

KEY TAKEAWAYS

- Grading is based on the severity of punishment.

+ Malum in se crimes are evil in their nature, like murder. Malum
prohibitum crimes are regulatory, like a failure to pay income taxes.

- Felonies are graded the highest. Punishment options for felonies
include the following:

o Execution

o Prison time

o Fines
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o Alternative sentencing such as probation, rehabilitation, and
home confinement

Misdemeanors are graded lower than felonies. Punishment options
for misdemeanors include the following:

o Jail time of one year or less per misdemeanor
- Fines

o Alternative sentencing such as probation, rehabilitation, and
community service

Felony-misdemeanors are punished as either a felony or a
misdemeanor.

Infractions, also called violations, are graded lower than
misdemeanors and have less severe punishment options:

o Fines

o Alternative sentencing, such as traffic school

One difference between jail and prison is that cities and counties
operate jails, and the state or federal government operates prisons,
depending on the crime. The restrictive nature of the confinement
is another difference. Jails are for defendants who have committed
less serious offenses, so they are generally less restrictive than
prisons.

EXERCISES

Answer the following questions. Check your answers using the
answer key at the end of the chapter.

1.

Harrison kills Calista and is prosecuted and sentenced to one year in
jail. Did Harrison commit a felony or a misdemeanor?

Read Statev. Gillison, 766 N.W. 2d 649 (2009). In Gillison, why did the
Iowa Court of Appeals rule that the defendant’s prior convictions
were felony convictions? What impact did this ruling have on the
defendant’s sentence? The case is available at this link: http://
scholar.google.com/scholar_case?case=8913791129507413362&
g=State+v.+Gillison&hl=en&as_sdt=2,5&as_vis=1.


http://scholar.google.com/scholar_case?case=8913791129507413362&q=State+v.+Gillison&hl=en&as_sdt=2,5&as_vis=1.
http://scholar.google.com/scholar_case?case=8913791129507413362&q=State+v.+Gillison&hl=en&as_sdt=2,5&as_vis=1.
http://scholar.google.com/scholar_case?case=8913791129507413362&q=State+v.+Gillison&hl=en&as_sdt=2,5&as_vis=1.
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1.5 The Purposes of Punishment

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

LEARNING OBJECTIVE

1. Ascertain the effects of specific and general deterrence, incapacitation,
rehabilitation, retribution, and restitution.

Punishment has five recognized purposes: deterrence, incapacitation, rehabilitation,
retribution, and restitution.

1.5.1 Specific and General Deterrence

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Deterrence prevents future crime by frightening the defendantor the public. The two
types of deterrence are specific and general deterrence. Specific deterrence applies to
an individual defendant. When the government punishes an individual defendant, he or
she is theoretically less likely to commit another crime because of fear of another
similar or worse punishment. General deterrence applies to the public at large. When
the public learns of an individual defendant’s punishment, the public is theoretically
less likely to commit a crime because of fear of the punishment the defendant
experienced. When the public learns, for example, that an individual defendant was
severely punished by a sentence of life i n prison or the death penalty, this knowledge
can inspire a deep fear of criminal prosecution.

1.5.2 Incapacitation

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Incapacitation prevents future crime by removing the defendant from society.
Examples of incapacitation are incarceration, house arrest, or execution pursuant to
the death penalty.

1.5.3 Rehabilitation

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Rehabilitation prevents future crime by altering a defendant’s behavior. Examples of
rehabilitation include educational and vocational programs, treatment center
placement, and counseling. The court can combine rehabilitation with incarceration or
with probation or parole. In some states, for example, nonviolent drug offenders must
participate in rehabilitation in combination with probation, rather than submitting to
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incarceration. ' This lightens the load of jails and prisons while lowering recidivism, which
means reoffending.

1.5.4 Retribution

creativecommons.org/licenses/by-nc-sa/4.0/).

Retribution prevents future crime by removing the desire for personalavengement (in
the form of assault, battery, and criminal homicide, for example) against the
defendant. When victims or society discover that the defendant has been adequately
punished for a crime, they achieve a certain satisfaction that our criminal procedure is
working effectively, which enhances faith in law enforcement and our government.

1.5.5 Restitution

=l Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Restitution prevents future crime by punishing the defendant financially. Restitution is
when the court orders the criminal defendant to pay the victim for any harm and
resembles a civil litigation damages award. Restitution can be for physical injuries, loss
of property or money, and rarely, emotional distress. It can also be a finethat covers
some of the costs of the criminal prosecution and punishment.

Deterrence
and Retribiition

Figure 1.4 Different Punishments and Their Purpose

10. Ariz. Rev. Stat. 813-901.01, accessed February 15, 2010,http://law.justia.com/arizona/codes/title13/00901-01.html.
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KEY TAKEAWAYS

- Specific deterrence prevents crime by frightening an individual
defendant with punishment. General deterrence prevents crime by
frightening the public with the punishment of an individual
defendant.

- Incapacitation prevents crime by removing a defendant from
society.

- Rehabilitation prevents crime by altering a defendant’s behavior.

- Retribution prevents crime by giving victims or society a feeling of
avengement.

- Restitution prevents crime by punishing the defendant financially.

EXERCISES

Answer the following questions. Check your answers using the
answer key at the end of the chapter.

1. What is one difference between criminal victims’ restitution and
civil damages?

2. Read Campbellv. State, 5 S.W.3d 693 (1999). Why did the defendant in
this case claim that the restitution award was too high? Did the
Texas Court of Criminal Appeals agree with the defendant’s claim?
The case is available at this link:http://scholar.google.com/scholar_
case?case=11316909200521760089&hl=en&as_sdt=2&as_vis=1&
oi=scholarr.

1.6 Sources of Law

ezl Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

LEARNING OBJECTIVES

1. Identify the three sources of law.

2. Rank the three sources of law, from highest to lowest.
3. Ascertain the purpose of the US and state constitutions.
4. Ascertain one purpose of statutory law.

5. Ascertain the purpose of case law.

6. Define judicial review.
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7. Diagram and explain the components of a case brief.

Law comes from three places, which are referred to as the sources of law.

1.6.1 Constitutional Law

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The first source of law is constitutional law. Two constitutions are applicable in every
state: the federal or US Constitution, which is in force throughout the United States of
America, and the state’s constitution. The US Constitution created our legal system, as
is discussed in The Legal System in the United States (Page 39). States’ constitutions
typically focus on issues of local concern.

The purpose of federal and state constitutions is to regulate government action. Private
individuals are protected by the Constitution, but they do not have to follow it
themselves.

1.6.1.1 Example of Government and Private Action

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Cora stands on a public sidewalk and criticizes President Obama’s health-care plan.
Although other individuals may be annoyed by Cora’s words, the government
cannotarrest or criminally prosecute Cora for her speech because the First
Amendment of the US Constitution guarantees each individual the right to speak
freely. On the other hand, if Cora walks into a Macy's department store and criticizes
the owner of Macy's, Macy's could eject Cora immediately. Macy’'s and its personnel
are private, not government, and they donothave to abide by the Constitution.

1.6.1.2 Exceptions to the Constitution

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The federal and state constitutions are both written with words that can be subject to
more than one interpretation. Thus there are many exceptions to any constitution’s
protections. Constitutional protections and exceptions are discussed in detail in
Constitutional Protections (Page 75). For safety and security reasons, we see more
exceptions to constitutional protections in public schools and prisons. For example,
public schools and prisons can mandate a certain style of dress for the purpose of
ensuring safety. Technically, forcing an individual to dress a specific way could violate
the right to self-expression, which the First Amendment guarantees. However, if
wearing a uniform can lower gang-related conflicts in school and prevent prisoners
from successfully escaping, the government can constitutionally suppress free speech
in these locations.
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1.6.1.3 Superiority of the Constitution

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Of the three sources of law, constitutional law is considered the highestand should not
be supplanted by either of the other two sources of law. Pursuant to principles of
federal supremacy, the federalor US Constitution is the most preeminent source of
law, and state constitutions cannot supersede it. Federal constitutional protections
and federal supremacy are discussed in The Legal System in the United States (Page
39) and Constitutional Protections (Page 75).

1.6.2 Statutory Law

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The second source of law is statutory law. While the Constitution applies to
government action, statutes apply to and regulate individual or private action. Astatute
is a written (and published) law that can be enacted in one of two ways. Most statutes
are written and voted into law by the /egislative branch of government. This is simply a
group of individuals elected for this purpose. The US legislative branch is called
Congress, and Congress votes federal statutes into law. Every state has a legislative
branch as well, called a state legislature, and a state legislature votes state statutes
into law. Often, states codify their criminalstatutes into a penal code.

State citizens can also vote state statutes into law. Although a state legislature adopts
moststate statutes, citizens voting on a ballot can enact some very important statutes.
For example, a majority of California’s citizens voted to enact California’s medicinal
marijuana law. "' California’s three-strikes law was voted into law by both the state
legislature and California’s citizens and actually appears in the California Penal Code in
two separate places.

1.6.2.1 Statutory Law's Inferiority

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Statutory law is inferior to constitutional law, which means that a statute cannot
conflict with or attempt to supersede constitutional rights. If a conflict exists between
constitutional and statutory law, the courts must resolve the conflict. Courts can
invalidate unconstitutional statutes pursuant to their power of judicial review, which
is discussed in an upcoming section.

11. California Compassionate Use Act of 1996, Cal. Health and Safety Code § 11362.5, accessed February
12. Brian Brown and Greg Jolivette, “A Primer: Three Strikes—The Impact after More Than a Decade,"Legislative Analyst's
Office website, accessed February 15,2010,http://www.lao.ca.gov/2005/3_strikes/3_strikes_102005.htm
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1.6.2.2 Administrative Laws and Ordinances

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Other written and published laws that apply to individuals are administrative laws and
ordinances. Administrative laws and ordinances should not supersede or conflict with
statutory law.

Administrative laws are enacted by administrative agencies, which are governmental
agencies designed to regulate in specific areas. Administrative agencies can be federal
or state and contain not only a legislative branch but also an executive (enforcement)
branch and judicial (court) branch. The Food and Drug Administration (FDA) is an
example of a federal administrative agency. The FDA regulates any food products or
drugs produced and marketed in the United States.

Ordinances are similar to statutes, except that citiesand countiesvote them into law,
rather than a state’s legislature or a state’s citizens. Ordinances usually relate to
health, safety, or welfare, and violations of them are typically classified as infractions
ormisdemeanors, rather than felonies. A written law prohibiting jaywalking within a
city’s or county's limits is an example of an ordinance.

1.6.2.3 Model Penal Code

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

State criminal laws differ significantly, so in the early 1960s a group of legal scholars,
lawyers, and judges who were members of the American Law Institute drafted a set of
suggested criminal statutes called the Model Penal Code. The intent of the Model
Penal Code was to provide a standardized set of criminal statutes that all states could
adopt, thus simplifying the diversity effect of the United States’ legal system. While the
Model Penal Code has not been universally adopted, a majority of the states have
incorporated portions of it into their penal codes, and the Model Penal Code survives
as a guideline and focal point for discussion when state legislatures modify their
criminal statutes.

1.6.3 Case Law

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The third source of law is case law. When judges rule on the facts of a particular case,
they create case law. Federalcase law comes from federal courts, and statecase law
comes from state courts. Case law has its origins in English common law.
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1.6.3.1 English Common Law

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

In Old England, before the settlement of the United States, case law was the most
prevalent source of law. This was in contrast to countries that followed the Roman
Law system, which primarily relied on written codes of conduct enacted by legislature.
Case law in England was mired in tradition and local customs. Societal principles of
law and equity were the guidelines when courts issued their rulings. In an effort to be
consistent, English judges made it a policy to follow previous judicial decisions,
thereby creating a uniform system of laws throughout the country for the first time.
Case law was named common law because it was common to the entire nation. ™

The English system of jurisprudence made its way to the United States with the
original colonists. Initially, the thirteen colonies unanimously adopted common law as
the law of the land. All crimes were common-law crimes, and cases determined
criminal elements, defenses, and punishment schemes. Gradually, after the
Revolutionary War, hostility toward England and modern reform led to the erosion of
common-law crimes and a movement toward codification. States began replacing
common-law crimes with statutes enacted by state legislatures. Oxford professor Sir
William Blackstone’sCommentaries on the Law of England, which interpreted and
summarized English common law, became an essential reference as the nation began
the process of converting common-law principles into written statutes, ordinances,
and penal codes. "

1.6.3.2 Limitations on Common-Law Crimes

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

In modern society, in many states and the federal government, '* judges cannotcreate
crimes. This violates notions of fairness. Making up a new crime and punishing the
defendant for it does not provide consistency or predictability to our legal system. It also
violates the principle of legality, a core concept of American criminal justice embodied in
this phrase: “Nullum crimen sine lege, nulla poena sine crimen” (No crime without law, no
punishment without crime).

In states that do not allow common-law crimes, statutes must define criminal conduct.
If no statute exists to criminalize the defendant’s behavior, the

defendant cannot be criminally prosecuted, even if the behavior is abhorrent. As the
Model Penal Code states, “[n]Jo conduct constitutes an offense unless it is a crime or
violation under this Code or another statute of this State” (Model Penal Code §
1.05(1)).

13. Lloyd Duhaime, “Common Law Definition,” Duhaime.org website, accessed September 26,2010,
http://www.duhaime.org/LegalDictionary/C/CommonLaw.aspx.

14. Lloyd Duhaime, “Common Law Definition,” Duhaime.org website, accessed September 26,2010,
http://www.duhaime.org/LegalDictionary/C/CommonLaw.aspx.

15. United States v. Hudson & Goodwin, 11 U.S. 32 (1812), accessed September 24,2010,http://openjurist.org/11/us/32/the-
united-states-v-hudson-and-goodwin.
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The common law still plays an important role in criminal lawmaking, even though
most crimes are now embodied in statutes. Classification of crimes as felonies and
misdemeanors is a reflection of English common law. Legislatures often create
statutes out of former common-law crimes. Judges look to the common law when
defining statutory terms, establishing criminal procedure, and creating defenses to
crimes. The United States is considered a common-law country. Every state except
Louisiana, which is based on the French Civil Code, adopts the common law as the law
of the stateexceptwhere a statute provides otherwise. °

1.6.3.3 Example of a Court’s Refusal to Create a Common-Law Crime

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Read Keelerv.SuperiorCourt (http://scholar.google.com/scholar_
case?case=2140632244672927312&hl=en&as_sdt=2&as_vis=1&oi=scholarr%20470),
470 P.2d 617 (1970). In Keeler, the defendant attacked his pregnant ex-wife, and her
baby was thereafter stillborn. The California Supreme Court disallowed a murder
charge against Keeler under California Penal Code 8 187 because the statute
criminalized only the malicious killing of a “human being.” The court reached its
decision after examining the common-law definition of human being and determining
that the definition did not include a fetus. The court reasoned that it could not createa
new crime without violating the due process clause, separation of powers, and
California Penal Code § 6, which prohibits the creation of common-law crimes. After
the Keelerdecision, the California Legislature changed Penal Code § 187 to include a
fetus, excepting abortion.

1.6.3.4 Powerful Nature of Case Law

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Generally, if there is a statute on an issue, the statute is superior to case law, just as
the Constitution is superior to statutory law. However, judges interpret constitutional
and statutory law, making case law a powerful source of law. A judge can interpret a
constitution in a way that adds or creates exceptions to its protections. A judge can
also interpret a statute in a way that makes it unconstitutional and unenforceable.
This is called the power of judicial review. ®

1.6.3.5 Example of Judicial Review

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

An example of judicial review is set forth in Texasv.Johnson (http://www.law.cornell.
edu/supct/html/historics/USSC_CR_0491_0397_Z0.html), 491 U.S. 397 (1989).

16. Legal Definition, “Common Law,” Lectlaw.com website, accessed September 26,2010,http://www.lectlaw.com/def/
c070.htm.

17. Cal. Penal Code § 187, accessed August 23, 2010,http://codes.lIp.findlaw.com/cacode/PEN/3/1/8/1/s187.

18. Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803), accessed February 15, 2010, http://www.law.cornell.edu/supct/html/
historics/USSC_CR_0005_0137_ZS.html.
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Infohnson, the US Supreme Court ruled that burning a flag is protected self-expression
under the First Amendment to the US Constitution. Thus the Court reversed the
defendant’s conviction under a Texas statute that criminalized the desecration of a
venerated object. Note how Johnsonnot only invalidatesa state statute as being inferior
to the US Constitution but also changesthe US Constitution by adding flag burning to
the First Amendment’s protection of speech.

Constitutional
Law

Law
{Highest source of law)

Case Law
Ordinances/

Administrative
Agency Laws

(Lowest source of law,
but very powerful
because of
judicial review)

Figure 1.5 Diagram and Hierarchy of the Sources of Law

Stare Decisis andPrecedent

Cases are diverse, and case law is not really law until the judge rules on the case, so
there must be a way to ensure case law's predictability. It would not be fair to punish
someone for conduct that is not yet illegal. Thus judges adhere to a policy calledstare
decisis. Stare decisis is derived from English common law and compels judges to
follow rulings in previous cases. A previous case is called precedent. Once judges have
issued a ruling on a particular case, the public can be assured that the resulting
precedent will continue to be followed by other judges. Stare decisis is not absolute;
judges can deviate from it to update the law to conform to society’s modern
expectations.
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1.6.3.6 Rules of Stare Decisis and Use of Precedent

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Case precedent is generally an appealrather than a trial. There is often more than one
level of appeal, so some appeals come from higher courts than others. This book
discusses the court system, including the appellate courts, in The Legal System in the
United States (Page 39)

Many complex rules govern the use of precedent. Lawyers primarily use precedent in
their arguments, rather than statutes or the Constitution, because it is so specific.
With proper research, lawyers can usually find precedent that matches or comes very
close to matching the facts of any particular case. In the most general sense, judges
tend to follow precedent that is newer, from a high court, and from the same
courtsystem, either federal or state.

1.6.3.7 Example of Stare Decisis and Use of Precedent

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Geoffrey is a defense attorney for Conrad, who is on trial for first-degree murder. The
murder prosecution is taking place in New Mexico. Geoffrey finds case precedent from
a New York Court of Appeals, dated 1999, indicating that Conrad should have been
prosecuted for voluntary manslaughter, not first-degree murder. Brandon, the
prosecuting attorney, finds case precedent from the New Mexico Supreme Court,
dated2008, indicating that a first-degree murder prosecution is appropriate. The trial
court will probably follow the precedent submitted by Brandon because it is newer,
from a higher court, and from the same court system as the trial.

1.6.3.8 Case Citation

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Cases must be publishedto become case law. A published case is also called ajudicial
opinion. This book exposes you to many judicial opinions that you have the option of
reading on the Internet. It is essential to understand the meaning of thecase citation.
The case citation is the series of numbers and letters after the title of the case and it
denotes the case's published location. For example, let's analyze the case citation for
Keelerv.SuperiorCourt (https://scholar.google.com/scholar_
case?case=2140632244672927312&hl=en&as_sdt=2&as_vis=1&oi=scholarr), 470 P.2d
617 (1970).
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Figure 1.6 Keeler Case Citation

As you can see from the diagram, the number 470 is the volume number of the book
that published the Keelercase. The name of that book is “P.2d” (this is an abbreviation
forPacific Reports,2dSeries). The number 617 is the page number of the Keelercase. The
date (1970) is the date the California Supreme Court ruled on the case.

1.6.3.9 Case Briefing

E® Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

It is useful to condense judicial opinions into case brief format. The Keelercase brief is
shown in Figure 1.7.
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1. Keeler v. Superior Court, 470 P.2d 617 (1970).

2. A. (Pracedural Facts) The defendant seeks a writ of prohibition, CA Supreme Court.

B. (Substantive Facts) The defendant became upset when he saw that his ex-wife
was pregnant. After stating "I'm going to stomp it out of you," he kneed his ex-wife
in the abdomen. She survived, but the baby was stillborn, the cause of death a
fractured skull. The defendant was charged with murder under Cal. Penal Code §
187, which defined murder as the malicious and unlawful killing of a human being.
The defendant sought a writ of prohibition to disallow the murder charge, because
he killed a fetus.

3. (Issue)} Can a defendant be charged with murder for killing a fetus in a state that
statutorily defines murder as the malicious and unlawful killing of a human being?

4. A. (Substantive Holding) A defendant cannot be charged with murder for killing a
fetus in a state that statutorily defines murder as the malicious and unlawful killing
of a human being.

5. B. (Procedural Holding) Writ of prohibition granted, murder charge disallowed.

6. (Rationale) The Court examined the common-law definition of human being, and
held that it did not include a fetus. Charging the defendant with murder of a fetus,
when the murder statute criminalizes only murder of a human being born alive,
would violate: due process by not giving the defendant notice of what is criminal, I

separation of powers by allowing a court to create crimes, which is the legislature's
responsibility, and California Penal Code §6, which specifically prohibits
common-law crimes.

Figure 1.7 Keeler Case Brief

Read this case at the following

link: http://scholar.google.com/scholar_case?case=2140632244672927312&hl=en&as_
sdt=2&as_vis=1&oi=scholarr

Published judicial opinions are written by judges and can be lengthy. They can also
contain more than one case law, depending on the number of issues addressed. Case
briefs reduce a judicial opinion to its essentials and can be instrumental in
understanding the most important aspects of the case. Standard case brief formats
can differ, but one format that attorneys and paralegals commonly use is explained in
the following paragraph.

Review the Keeler case brief. The case brief should begin with the title of the case,
including the citation. The next component of the case brief should be the
procedural facts. The procedural facts should include two pieces of

information: who is appealing and which court the case is in. As you can see from the
Keeler case brief, Keeler brought an application for a writ of prohibition, and the court
is the California Supreme Court. Following the procedural facts are the substantive
facts, which should be a short description of the facts that instigated the court trial
and appeal. The procedural and substantive facts are followed by the issue. The issue
is the question the court is examining, which is usually the grounds for appeal. The
case brief should phrase the issue as a question.

Cases usually have more than one issue. The case brief can state all the issues or only
the issue that is most important. The substantive holding comes after the issue, is
actually the case law, and answers the issue question. If more than one issue is
presented in the case brief, a substantive holding should address each issue.


http://scholar.google.com/scholar_case?case=2140632244672927312&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=2140632244672927312&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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Example of a Substantive Holding:

“Itis emphatically the duty of the Judicial Department to say
what the law is. Those who apply the rule to particular cases
must, of necessity, expound and interpret the rule, If two laws
conflict with each other, the Court must decide on the operation
of each.

If courts are to regard the Constitution, and the Constitution is
superior to any ordinary act of the legislature, the Constitution,
and not such ordinary act, must govern the case to which they
both apply.”

Figure 1.8 Example of a Substantive Holding

Marburyv. Madison,5 U.S.(1Cranch)137 (1803), http://www.law.cornell.edu/
supremecourt/text/5/137

A procedural holding should follow the substantive holding. The procedural holding
discusses what the court did procedurally with the case. This could include reversing
the low er court's ruling, affirming the lower court’s ruling, or adjustinga sentenceissued
by the lower court. This book discusses court procedure in detail in The Legal System
in the United States (Page 39). Last, but still vital to the case brief, is the rationale. The
rationale discusses the reasoningof the judges when ruling on the case. Rationales can
setpolicy, which is not technically case law but can still be used as precedent in certain
instances.

One judge writes the judicial opinion. Judges vote how to rule, and not all cases are
supported by a unanimous ruling. Occasionally, other judges will want to add to the
judicial opinion. If a judge agrees with the judicial opinion, the judge could write a
concurring opinion, which explains why the judge agrees. If a judge disagrees with
the judicial opinion, the judge could write a dissenting opinion explaining why the
judge disagrees. The dissenting opinion will not change the judicial opinion, but it may
also be used as precedent in a future case if there are grounds for changing the law.

KEY TAKEAWAYS

+ The three sources of law are constitutional, statutory, and case law.

+ The sources of law are ranked as follows: first, constitutional; second,
statutory; and third, case law. Although it is technically ranked the lowest,
judicial review makes case law an extremely powerful source of law.


http://www.law.cornell.edu/supremecourt/text/5/137
http://www.law.cornell.edu/supremecourt/text/5/137

+ The purpose of the US and state constitutions is to regulate government
action.

One purpose of statutory law is to regulate individual or private action.

+ The purpose of case law is t 0 supplement the law when there is no statute
on point and also to interpret statutes and the constitution(s).

+ The court’s power to invalidate statutes as unconstitutional is called judicial
review.

+ The components of a case brief are the following:
o The title, plus citation. The citation indicates where to find the case.

o The procedural facts of the case. The procedural facts discuss who
is appealing and in which court the case is located.

o The substantive facts. The substantive facts discuss what happened
to instigate the case.

o The issue. The issue is the question the court is examining.

o The substantive holding. The substantive holding answers the issue
question and is the case law.

o The procedural holding. The procedural holding discusses what the
court did procedurally with the case.

o The rationale. The rationale is the reason the court h eld the way it
did.
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EXERCISES

Answer the following questions. Check your answers using the
answer key at the end of the chapter.

1. Hal invents a new drug that creates a state of euphoria when
ingested. Can Hal be criminally prosecuted for ingesting his new
drug?

2. Read Shawv. Murphy, 532 U.S. 223 (2001). Did the US Supreme Court
allow prison inmates the First Amendment right to give other
inmates legal advice? Why or why not? The case is available at this
link: http://scholar.google.com/scholar_
case?case=9536800826824133166&hl=en&as_sdt=28&as_vis=1&
oi=scholarr

3. Read Justice Scalia’s dissenting opinion in Lawrencev.Texas, 539 U.S.
558 (2003). What is the primaryreason Justice Scalia dissented to the
US Supreme Court’s opinion in Lawrence? The dissenting opinion is
available at this link:http://www.law.cornell.edu/supct/html/
02-102.ZD.html. The judicial opinion inLawrencev. Texasis available
at this link:http://www.law.cornell.edu/supct/html/02-102.ZS.
html.

1.7 End-of-Chapter Material

el Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

SUMMARY

A crime is action or inaction in violation of a criminal law. Criminal laws vary
from state to state and from state to federal.

The study of criminal law defines crimes and defenses to crimes. The study of
criminal procedure focuses on the enforcement of rights by individuals while
submitting to government investigation, arrest, interrogation, trial, and appeal.

A civil lawsuit or civil litigation matter resolves a dispute between individuals,
called a plaintiff (the injured party) and defendant (the alleged wrongdoer).
Every civil litigation matter includes a victim (the plaintiff), which has suffered
harm. The goal of the civil litigation matter is to compensate the plaintiff for
injury. The court can compensate the plaintiff by awarding money, which is
called damages. Both parties in a civil litigation matter must represent
themselves or hire private attorneys.

A criminal prosecution takes place when the government, represented by a
prosecutor, takes legal action against the defendant (the alleged wrongdoer)
for committing a crime. Some criminal prosecutions do not include a victim, or
harm, because the goal of the criminal prosecution is punishment, not
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compensation. Every criminal prosecution involves the government, so the US
and state constitutions provide the criminal defendant with extra protections
not present in a civil lawsuit, such as free counsel when the defendant is
indigent and facing incarceration.

Crimes can be classified according to the severity of punishment. The most
serious crimes with the entire range of sentencing options available are
felonies. Misdemeanors are less serious than felonies and have less severe
sentencing options. Felony-misdemeanors can be prosecuted and punished
as a felony or a misdemeanor, depending on the circumstances. Infractions,
also called violations, are the least serious crimes and generally do not involve
incarceration. The purposes of punishing a criminal defendant are both
specific and general deterrence, incapacitation, rehabilitation, retribution, and
restitution. Law comes from three sources: the Constitution, a statute, or a
case. The Constitution is the highest source of law but is only applicable when
there is government action. Statutory law applies to individuals but is inferior to
constitutional law. Case law is law made by judges when they rule on the facts
of a case.

Although case law is technically inferior to statutory law, judges must interpret
statutes and the Constitution, so case law can be the most powerful source of
law. When a case invalidates a statute as unconstitutional, this action is called
judicial review. Case law stays consistent because judges follow previous
court decisions, called precedent. This policy, called stare decisis, lends
predictability to case law but is not absolute, and courts can deviate from it to
update the law.

YOU BE THE LAWYER

Read the prompt, review the case, and then decide whether you
would accept or reject the case if you were the lawyer. Check your
answers using the answer key at the end of the chapter.

1. You are an expert in criminallaw, not civillitigation. Would you accept
or rejectthis case? Read CetaceanCommunityv. Bush, 386 F.3d 1169
(9th Cir. 2004). The case is available at this link: http://scholar.
google.com/scholar_case?case=14748284771413043760&hl=en&as_
sdt=2&as_vis=1&oi=scholarr

2. You are an expert in criminallaw, not criminalprocedure. Would you
accept orreject this case? Read Peoplev. Wrotten, 2010 N.Y. Slip Op
04501 (2010). The case is available at this link: http://law.justia.
com/cases/new-york/appellate-division-first-department/2010/

2010-04501.html

3. You are an expert in constitutionallaw. Would you accept or reject
this case? Read Wilson v. Layne, 526 U.S. 603 (1999). The case is
available at this link:https://www.law.cornell.edu/supct/html/
98-83.ZS.html



http://scholar.google.com/scholar_case?case=14748284771413043760&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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4. Reread question 3. Change your expertise to constitutional law as it
applies to criminal prosecutions. Would you accept or reject the Wilson
?
cases

Cases of Interest

« Padillav.Gonzales, 397 F.3d 1016 (2005), discusses malum in se and
malum prohibitum crimes: https://scholar.google.com/scholar_
case<case=5187582705718052419&
g=malum-+in+se+malum+in+prohibitum&hl=en&as_sdt=2,5&as_
ylo=2004&as_vis=1

* Rogersv.Tennessee, 532 U.S. 451 (2001), discusses a state’s ability to
create a common- law crime: https://www.law.cornell.edu/supct/
html/99-6218.ZS.html

- Roev.Wade, 410 U.S. 113 (1973), is the case in which the US Supreme
Court invalidates a state statute criminalizing abortion:https://
www.law.cornell.edu/supremecourt/text/410/113

Articles of Interest

- Model Penal Code: http://legal-dictionary.thefreedictionary.com/
Model+Penal+Code

- Stare decisis:http://civilliberty.about.com/od/historyprofiles/g/

stare_decisis.htm

Websites of Interest

- Federal criminal statutes: https://www.law.cornell.edu/uscode/text/
18

- State criminal statutes: http://www.legallawhelp.com/state law.
html

- Government agencies in alphabetical order:http://www.usa.gov/

Agencies/Federal/All _Agencies/index.shtml

- Complete federal Constitution: https://www.law.cornell.edu/
constitution

- State constitutions: http://www.findlaw.com/11stategov/
indexconst.html
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Statistics of Interest

- State prosecutors in the United

- States: http://bjs.ojp.usdoj.gov/index.cfm?ty=pbse&sid=

. courts: http://bis.ojp.usdoj.gov/index.cfm?ty=pbdetail&iid=2152

- Estimated crime statistics in the United

- States:http://www.ucrdatatool.gov/Search/Crime/State/
RunCrimeStatebyState.cfm

Answer to Exercise

From Introduction (Page 3)

1. The US Supreme Court held that the attorney general cannot
criminalize the use of drugs under Oregon’s Death With Dignity Act
by enforcing the Controlled Substances Act. The Controlled
Substances Act is targeted at preventing recreational drug use, and,
therefore, the Court upheld Oregon’s ability to legalize assisted
suicide.

Answers to Exercises

From Criminal Law and Criminal Procedure (Page 4)

1. Thisis an issue of criminal law. Although Paul is a law enforcement
officer, when he shoots Barney while he is facedown in handcuffs,
he may be committing a crime. The question in this case is not
whether the arrest was executed properly, but whether a crime was
committed after the arrest.

2. Payton reviews a New York statute allowing law enforcement t o
arrest a defendant in the home without a warrant. This case focuses
on law enforcement arrest, so it examines an issue of criminal
procedure.



http://bjs.ojp.usdoj.gov/index.cfm?ty=pbse&sid=9
http://bjs.ojp.usdoj.gov/index.cfm?ty=pbdetail&iid=2152
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Answers to Exercises

From The Difference between Civil and Criminal Law (Page 7)

1. This is a civil litigation matter. Although the incident involves Jerry,
who is a law enforcement officer, and it takes place while Jerry is
writing a traffic ticket, Jerry is suing Juanita for damages. Thus this
is civil litigation, not criminal prosecution. If Juanita is
prosecuted for the crime of filing a false police report, then this
would be a criminal prosecution.

2. The Johnson case reviews an award of damages and is thus a
civil litigation matter. Criminal conversation is the tort of adultery in
North Carolina.

Answers to Exercises

From Classification of Crimes (Page 14)

1. This crime is probably a misdemeanor because Harrison was
sentenced to one year in jail, rather than prison. Although the
result, Calista’s death, is very serious, the method of killing may
have been accidental. Criminal homicide is discussed in Criminal
Homicide (Page 316).

2. The Iowa Court of Appeals based its ruling on New Jersey law.
Although New Jersey named the offenses “high misdemeanors,”
New Jersey case law indicates that any offense with a sentence of
one year or more incarceration is a common-law felony. This
triggered a sentencing enhancement increasing the defendant’s
sentence to an indeterminate sentence of incarceration not t o
exceed fifteen years.
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Answers to Exercises

From Sources of Law (Page 20)

1. Hal can be prosecuted for ingesting his new drugonlyifheisina
state that allows for common-law crimes. The drugisnew, so the
state legislature will probably nothave criminalized it by enacting a
statute.

2. The US Supreme Court held that inmates do not have the First Amendment
right to give other inmates legal advice. The Court based its ruling on the
prison’s interest in ensuring prison order, security, and inmate rehabilitation.
The Court stated, “We nonetheless have maintained that the constitutional
rights that prisoners possess are more limited in scope than the
constitutional rights held by individuals in society at large.” ™

3. Justice Scalia criticized the US Supreme Court majority for not adhering to
stare decisis. According to Justice Scalia, the Court did not follow a recent
(seventeen-year-old) precedent set in Bowersv.Hardwick.

Answers to Law and Ethics Questions

1. The reason criminal defendants get special protections not
extended to civil litigation defendants is the harshness of the
punishment and the inequality of the criminal prosecution itself.
Criminal defendants may lose their life or their liberty. Civil
litigation defendants risk only a loss of money. In addition, criminal
defendants face the intimidating prospect of fighting the
government and all its vast resources. Civil litigation defendants are
squaring off against another individual. As a society, we believe that
there is nothing as unjust as punishing an innocent person. Thus we
give criminal defendants special protections to level the playing
field.

2. The criminal trial took place first because O. J. Simpson was a
criminal defendant and therefore had the benefit of the Sixth
Amendment right to as peedytrial. Constitutional protections are
discussed in Constitutional Protections (Page 75).

Answers to You Be the Lawyer

1. In this case, the plaintiffs are seeking an injunction. The plaintiffs are
not the government; they are a group of fish. They are not suing for
the goal of punishment, but rather to compel the president of the
United States and the secretary of defense to review the use of

19. Shaw v. Murphy, 532 U.S. 223, 229 (2001), accessed October 4, 2010,http://scholar.google.com/
scholar_case?case=9536800826824133166&hl=en&as_sdt=2&as_vis=1&oi=scholarr.
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certain naval equipment. Thus this is acivil litigation matter and you
should reject the case.

. The Court is reviewing the Sixth Amendment right to confront
accusers. In this case, a witness who was too ill t o travel was
permitted to testify via live, two-way video instead of testifying in
the courtroom in front of the defendant. The New York Supreme
Court held that under the circumstances, this testimony complied
with the Sixth Amendment. This case focuses on the defendant’s
constitutional rights during his criminal trial, so this is a criminal
procedure issue and you should reject the case.

. The US Supreme Court held that it is unconstitutional under the
Fourth Amendment when law enforcement brings media along
while executing a search. Thus this is a federal constitutional issue
and you should accept the case.

In Wilson, the Court decided that the plaintiff was not entitled to
damages when suing law enforcement under 42 U.S.C. § 1983. Thus
although this ca se involves the Fourth Amendment, i t is
essentially a civil litigation matter, and you should reject the case.
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Chapter 2 The Legal System in the
United States

=l Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The requirement of proof beyond a reasonable doubt has this vital role in our criminal
procedure for cogent reasons. The accused, during a criminal prosecution, has at stake
interests of immense importance, both because of the possibility that he may lose his
liberty upon conviction and because of the certainty that he would be stigmatized by the
conviction.

In re: Winship (https.//www.law.cornell.edu/supremecourt/text/397/358), cited in Burden of
Proof in a Criminal Prosecution (Page 62).

2.1 Federalism

sl Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

LEARNING OBJECTIVES

1. Define federalism.

2. Ascertain the sections of the Constitution that give Congress regulatory
authority.

3. Ascertain the basis for Congress’s authority to enact criminal laws.
4. Compare federal regulatory authority with state regulatory authority.

5. Compare federal criminal laws with state criminal laws.

6. Define federal supremacy.

The United States’ system of government is called federalism. Federalism, as set forth
in the US Constitution, divides governmental power between the

federal government and each of the states. This prevents a concentrated source of
governmental power in one individual or small group of individuals. Because of
federalism, the United States has one federal legal system, and each state has its ow n
state legal system. Thus in the United States, a plethora of legal systems all operate
harmoniously at the same time.
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2.1.1 The Scope of Federal Law

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The government's power to regulate comes from the US Constitution. The

federal government derives its authority to create law from Article |, § 8, which
discusses federal Congress's exclusiveor delegated powers. These include the power
to regulate currency and coin, establish a post office, promote science and art by
regulating the rights to discoveries and writings, declare war and raise armies, conduct
foreign affairs, regulate interstate and foreign commerce, and make laws necessary
and proper to execute other powers expressly granted in the Constitution. Courts
have interpreted the last two powers mentioned in the commerce clause and the
necessary and proper clause to be the broadest sources of federal regulatory
authority.

To simplify and summarize precedent defining federal regulatory authority, federal
laws are meant to regulate in two areas. First, federal laws regulate issues that
concern the country, rather than just one city, county, or state. The federal
government regulates in the area of foreign affairs, for example, because this affects
the United States of America, not just one particular region. Second, federal laws
regulate commerce, which is economic activity, that crosses from state to state. Some
common examples are television broadcasts, the Internet, and any form of
transportation such as the airlines.

2.1.1.1 Federal Criminal Laws

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The original intent was for the federal government to be a limited government, with
the bulk of regulatory authority residing in the states. The only crimesCongress is
specifically authorized to punish are piracies and felonies on the high seas,
counterfeiting, and treason; however, case precedent has expanded the federal
government's power to enact criminal laws based on the commerce clause and the
necessary and proper clause. ' Still, there must be some connection to an issue of
national character and interstate commerce, or the federal government will overstep
its authority. In general, federal criminal laws target conduct that occurs on federal
property or conduct involving federal employees, currency, coin, treason, national
security, rights secured by the Constitution, or commerce that crosses state lines.
Currently, over five hundred crimes are listed in Part |, Title 18 of the United States
Code, which codifies criminal laws for the federal government.

1. McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819),accessed August 28, 2010,http://www.law.cornell.edu/supct/html/
historics/USSC_CR_0017_0316_ZS.html.
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Federal Laws

Issues That Affect W'/ Foriegn Affairs,
the Entire Country National Security

Television,
Internet,
Transportation

Interstate Commerce

Conduct That Occurs on
Federally Owned Property
or Concerns Federal
Employees

Military Bases,
Post Office

Federal Crimes Specified | § Treason, Piracy,
in the Constitution Counterfeiting

Figure 2.1 Diagram of Federal Laws

2.1.1.2 The Scope of State Law

E® Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The US Constitution designates the states as the primary regulatory authority. This is
clarified in the Tenth Amendment, which reads, “The powers not delegated to the
United States by the Constitution, nor prohibited to it by the States, are reserved to
the States respectively, or the people.” State laws are also supposed to regulate in two
areas. First, state laws regulate issues of a local character or concern. A state may
regulate, for example, its water ownership and use because water can be scarce and is
not generally provided to other states. Second, state laws regulate issues or things
that remain within a state’s border. A state generally regulates, for example, the
operation of a small business whose products are only sold locally and not shipped o
ut of the state.
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Federal laws are the same in every state, but state laws differ from state to state.
Something that is legal in one state may be illegal in another state. This inconsistency
makes our system of federalism complicated for students (and lawyers). However,
with a country as large and varied as the United States, it is sensible to allow each
state to choose for itself which laws will be most suitable.

2.1.1.3 State Criminal Laws

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The power to enact criminal laws belongs almost exclusively to the states. This is
because of the Tenth Amendment, which vests in states a police power to provide for
the health, safety, and welfare of state citizens. Approximately 90 percent of all
criminal laws are state, rather than federal. Often, federal crimes are also state crimes
and can be prosecuted and punished by both the state and federal government
without violating the principle of double jeopardy.

2.1.1.4 Example of the Diversity of State Laws

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

In Nevada, prostitution is legal under certain circumstances. > An individual who
engages in prostitution inside a licensed “house of prostitution” in Nevada is not
exposed to criminal liability. However, if the same individual engages in prostitution in
a different state, he or she may be subject to a criminal prosecution. Prostitution will be
discussed in detail in Crimes against the Public (Page 466).

2.2 N.R.S. § 201.354, accessed September 24, 2010, http://www.leg.state.nv.us/nrs/NRS-201.htmI#NRS201Sec354
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Crack the Code

Compare the following state laws:

Ohio Rew. Code Ann. § 2907.04{A):
2307.04 Unlawful sexual conduct with minor,
{A) Mo persan whao is eighteen years of age or older shall engage in sewual conduct
with anather, who is not the spouse of the nﬂenrbe_r, when the offender knows the
athier person is thirteen years of age or older but less than sixteen yéars of age, or
the offender is reckless in that regard,
N.¥. Penal Law & 130.05{3)(al
5 130005 5ex offenses; lack of consent._.

3. A person is deemed incapable of consent when he or she |5:

ial less than seventeen years old;

MNote the diversity of state laws,
In Qhio, the age of consant is 16;

in New York, itis 17..

Figure 2.2 Crack the Code

2.1.1.5 Federal Supremacy

=l Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Our legal system is divided up to conform to the principle of federalism, so a potential
exists for conflict between federal law and state law. A federal law may make
something illegal; a state law may insist that it is /egal. Whenever a conflict occurs
between federal and state law, courts must follow the federal law. This is calledfederal
supremacy. As the Supremacy Clause of Article VI of the federal Constitution states,
“This Constitution, and the Laws of the United States which shall be made in
Pursuance thereof; and all Treaties made, or which shall be made, under the Authority
of the United States, shall be the supreme Law of the Land; and the Judges in every
State shall be bound thereby, any Thing in the Constitution o r Laws of any State to the
Contrary notwithstanding.”
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2.1.1.6 Example of Federal Supremacy

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

In Washington and several other states, an individual may possess and use marijuana
for medicinal purposes with a prescription. *Federal law prohibits possession and use of
marijuana under any circumstances. * Technically, this could be a conflict that

violates federal supremacy. Until the courts address the federal supremacy issue,
however, medical marijuana statutes can continue to stay in effect. Read about a recent
ruling regarding the constitutionality of Michigan’s medicinal marijuana law under the
Supremacy Clause: http://www.pressandguide.com/articles/2011/04/09/news/
doc4d9f557b8ab37805648033.txt.

Cannot Conflict with

Federal Laws Federal Supremacy

Property, Conduct, and
Commerce within the
State's Border

Local Issues That Affect
the State

Any Conduct
That Affects Health,
Safety, or Welfare of

State Citizens

State Criminal Laws

Figure 2.3 Diagram of State Laws

3. Washington State Medicinal Marijuana Act, Chapter 69.51A RCW, accessed August 28, 2010, http://apps.leg.wa.gov/RCW/
default.aspx?cite=69.51a&full=true; see all states that legalize medicinal marijuana: “16 Legal Medical Marijuana States
and DC,” ProCon.org website, accessed August 28,2010, http://medicalmarijuana.procon.org/
view.resource.php?resourcelD=000881.

4.21 U.S.C. Ch. 13 § 801 et. seq., accessed October 1, 2010,http://www.deadiversion.usdoj.gov/21cfr/21usc/index.html.
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LAW AND ETHICS : THE ARIZONA
IMMIGRATION LAW

Can a State Regulate Immigration?

Arizona passed a comprehensive immigration law designed to seek out and
deport illegal immigrants. This law created a national furor, and its detractors
insisted it would lead to unethical racial profiling. The federal government
attacked the law in Federal District Court. > Judge Susan Bolton issued a
preliminary injunction that stopped enforcement of the sections of the law that
required state law enforcement to check an immigrant’s status while enforcing
other laws and that required immigrants to prove they were in the country
legally or risk state charges. ° Read the District Court’s preliminary injunction
ruling, which is available at this link:
http://graphics8.nytimes.com/packages/pdf/national/20100729_ARIZONA _
DOC.pdf

What is the basis for Judge Bolton’s decision? Check your answer using the
answer key at the end of the chapter.

Read about the most recent ruling on Arizona’s immigration law by the US
Court of Appeals for the Ninth

Circuit: http://latindispatch.com/2011/05/10/

Read about Utah’s immigration law: http://articles.cnn.com/2011-05-%2011/
politics/utah.immigration.bill_1_utah-law-gary-herbert-utah-gov? _
s=PM:POLITICS (http://articles.cnn.com/2011-05-%2011/politics/utah.
immigration.bill_1_utah-law-gary-herbert-utah-gov?_s=PM:POLITICS%E2%
80%8B)

Read about Alabama’s immigration law:http://www.reuters.com/article/2011/
06/10/tagblogsfindlawcom2011-freeenterprise-idUS123058502120110610

KEY TAKEAWAYS

- Federalism is a system of government in which power is divided
between one national, federal government and several independent
state governments.

- Congress gets its regulatory authority from Article I § 8 of the
federal Constitution. This includes several delegated powers, the
commerce clause, and the necessary and proper clause.

o The commerce clause gives Congress the power to regulate
commerce that crosses state lines.

5. Randal C. Archibold, “Judge Blocks Arizona’s Immigration Law,” The New York Timeswebsite, accessed October 1,
2010, http://www.nytimes.com/2010/07/29/us/29arizona.html.

6. Randal C. Archibold, “Judge Blocks Arizona’s Immigration Law,” The New York Timeswebsite, accessed October 1, 2010,
http://www.nytimes.com/2010/07/29/us/29arizona.html.
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o The necessary and proper clause gives Congress the power to
regulate if necessary to carry out all other powers listed in the
Constitution.

- The Constitution specifically authorizes Congress to punish piracies
and felonies on the high seas, counterfeiting, and treason. Case
precedent has also expanded the federal government’s power to
enact criminal laws based on the commerce clause and the
necessary and proper clause.

- The federal government is intended to be limited, with the bulk of
regulatory authority residing in the states. The federal government
is restricted to regulating in the areas designated in Article I § 8 of
the federal Constitution. The states can regulate for the health,
safety, and welfare of citizens pursuant to their police power, which
is set forth in the Tenth Amendment of the federal Constitution.

- Federal criminal laws criminalize conduct that occurs on federal
property or involves federal employees, currency, coin, treason,
national security, rights secured by the Constitution, or commerce
that crosses state lines. State criminal laws make up 90 percent of
all criminal laws, are designed to protect state citizens’ health,
safety, and welfare, and often criminalize the same conduct as
federal criminal laws.

- Federal supremacy, which is set forth in the Supremacy Clause of
the federal Constitution, requires courts to follow federal laws if
there is a conflict between a federal and state law.

EXERCISES

Answer the following questions. Check your answers using the
answer key at the end of the chapter.

1. Congress passes a law criminalizing the posting of child
pornography on the Internet. Where does Congress get the
authority to pass this criminal law? If a state has a criminal law
criminalizing the same conduct, can both the state andfederal
government prosecute a defendant for one act of downloading child
pornography?

2. Read U.S. v. Morrison, 529 U.S. 518 (2000). Which part(s) of the
Constitution did the US Supreme Court rely on when it held that 42
U.S.C. § 13981 is unconstitutional? The case is available at this link:
http://www.law.cornell.edu/supct/html/99-5.ZS.html

3. Read Pennsylvaniav. Nelson, 350 U.S. 497 (1956). Why d id the US
Supreme Court invalidate the Pennsylvania Sedition Act? The case is
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available at this link: http://supreme.justia.com/us/350/497/case.
html

2.2 The Branches of Government

=l Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

LEARNING OBJECTIVES

1. Identify the three branches of government.

2. Ascertain the head of the federal and state legislative branches of
government.

3. Compare the Senate and the House of Representatives.

4. Ascertain the head of the federal and state executive branches of
government.

5. Ascertain the head of the federal and state judicial branches of
government.

The federal Constitution was written to ensure that government power is distributed
and never concentrated in one or more areas. This philosophy is served by
federalism, where the federal government shares power with the states. It is also
further served by dividing the government into three branches, all responsible for
different government duties and all checking and balancing each other. The three
branches of government are detailed in Articles I-ll of the federal Constitution and
are the legislative branch, the executive branch, and the judicial branch. While the
federal Constitution identifies only the federal branches of government, the principle
of checks and balances applies to the states as well. Most states identify the three
state branches of government in their state constitution.

Each branch of government has a distinct authority. When one branch encroaches on
the duties of another, this is called a violation of separation of powers. The

courts decide whether a government branch has overstepped its boundaries because
courts interpret the Constitution, which describes each branch’s sphere of influence.
Thus the judicial branch, which consists of all the courts, retains the balance of power.

2.2.1 The Legislative Branch

el Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The legislative branchis responsible for creating statutory laws. Citizens of a state
can vote for some state statutes by ballot, but the federal legislative branch enacts
all federal statutes. In the federal government, the legislative branch is headed by
Congress. States’ legislative branches are headed by a state legislature. Congress
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isbicameral, which means it is made up of two houses. This system provides equal
representation among the several states and by citizens of the United States. States
are represented by the Senate. Every state, no matter how large or small, gets two
senators. Citizens are represented by the House of Representatives. Membership in
the House of Representatives is based on population. A heavily populated state, like
California, has more representatives than a sparsely populated state, like Alaska.
States’ legislatures are generally bicameral and have a similar structure to the federal
system.

Legislative
Branch

Congress State

Legislature

Creates Creates
Federal State
Statutes Statutes

Figure 2.4 Diagram of the Legislative Branch

2.2.1.1 Examples of Legislative Branch Checks and Balances

=8 Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The legislative branch can check and balance both the executive branch and the
Judicial branch. Congress can impeach the president of the United States, which is the
first step toward removal from office. Congress can also enact statutes that supersede
judicial opinions, as discussed in Introduction to Criminal Law (Page 3). Similarly, state
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legislature can also impeach a governor or enact a state statute that supersedes a
state case law.

2.2.2 The Executive Branch

s Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The executive branch is responsible for enforcing the statutes enacted by the
legislative branch. In the federal government, the executive branch is headed by the
president of the United States. States’ executive branches are headed by the governor
of the state.

Executive
Branch

Federal

President and | Governor and

All Federal Law All State Law
Enforcement | Enforcement

Enforces Enforces
Federal Laws | State Laws

Figure 2.5 Diagram of the Executive Branch
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2.2.2.1 Examples of Executive Branch Checks and Balances

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The executive branch can check and balance both the /egis/ative branch and the
judicial branch. The president of the United States can veto statutes proposed by
Congress. The president also has the authority to nominate federal justices and
judges, who thereafter serve for life. State executive branches have similar check and
balancing authority; a governor can generally veto statutes proposed by state
legislature and can appoint some state justices and judges.

2.2.3 The Judicial Branch

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The judicial branchis responsible for interpreting all laws, including statutes, codes,
ordinances, and the federal and state constitutions. This power is all encompassing
and is the basis for judicial review, referenced in Introduction to Criminal Law (Page
3). It allows the judicial branch to invalidate any unconstitutional law in the statutory
source of law and also to change the federal and state constitutions by interpretation.
For example, when a court creates an exception to an amendment to the constitution,
it has made an informal change without the necessity of a national or state consensus.
The federal judicial branch is headed by the US Supreme Court. Each state’s judicial
branch is headed by the highest-level state appellate court. Members of the judicial
branch include all judges and justices of every federal and state court in the court
system, which is discussed shortly.
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Judicial
Branch

Federal

US Supreme State High
Court and All Court and All
Federal Courts State Courts

Interprets Interprets
Laws Laws

Figure 2.6 Diagram of the Judicial Branch

Examples of Judicial Branch Checks and Balances

The judicial branch can check and balance both the /egis/ative branch and

the executive branch. The US Supreme Court can invalidate statutes enacted by
Congress if they conflict with the Constitution. The US Supreme Court can also prevent
the president from taking action if that action violates separation of powers. The state
courts can likewise nullify unconstitutional statutes passed by the state legislature and
void other executive branch actions that are unconstitutional.

GovernmentBranch
Government Duty or Check and )
Authorit Balance Checking and
Branch v Balancing
N Create President can .
Legislative Executive
statutes veto

Table 2.1 The Most Prominent Checks and Balances between the Branches
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Executive

GovernmentBranch
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Executive

Judicial
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Interpret
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statutes
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Interpret
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Legislative

Table 2.1 The Most Prominent Checks and Balances between the Branches
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KEY TAKEAWAYS

- The three branches of government are the legislative branch, the

executive branch, and the judicial branch.

- The head of the federal legislative branch of government is

Congress. The head of the state legislative branch of government is
the state legislature.

- The Senate represents every state equally because each state has

two senators. The House of Representatives represents each citizen
equally because states are assigned representatives based on their
population.

+ The head of the federal executive branch of government is the

president. The head of each state executive branch of government is
the governor.

- The head of the federal judicial branch of government is the US

Supreme Court. The head of each state judicial branch of
government is the highest-level state appellate court.
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EXERCISES

Answer the following questions. Check your answers using the
answer key at the end of the chapter.

1. A mayor enacts a policy that prohibits police officers in his city from
enforcing a state law prohibiting the possession and use of
marijuana. The mayor’s policy specifically states that within the
city limits, marijuana is legal to possess and use. Which
constitutional principle is the mayor violating? Which branch of
government should check and balance the mayor’s behavior in this
matter?

2. Read YoungstownSheet & TubeCo. v. Sawyer, 343 U.S. 579 (1952).
InYoungstown, President Truman seized control of steel mills to
avert a strike, using his authority as commander in chief of the
armed forces. President Truman wanted to ensure steel production
during the Korean War. Did the US Supreme Court uphold President
Truman’s action? Why or why not? The case is available at this link:
http://supreme.justia.com/us/343/579/.

3. Read Hamdiv. Rumsfeld, 542 U.S. 507 (2004). In Hamdi, the US
Supreme Court reviewed the US Court of Appeals for the Fourth
Circuit’s decision prohibiting the release of a US citizen who was
held as an enemy combatant in Virginia during the Afghanistan
War. The citizen’s detention was based on a federal statute that
deprived him of the opportunity to consult with an attorney or have
a trial. Did the US Supreme Court defer to the federal statute? Why
or why not? The case is available at this link: http://scholar.google.
com/scholar_case?case=6173897153146757813&hl=en&as_sdt=2&
as_vis=1&oi=scholarr

2.3 The Court System

ezl Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

LEARNING OBJECTIVES

1. Compare federal and state courts.

2. Define jurisdiction.

3. Compare original and appellate jurisdiction.

4. lIdentify the federal courts and determine each court’s jurisdiction.

5. Identify the state courts and determine each court’s jurisdiction.
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Every state has two court systems: the federal court system, which is the same in all
fifty states, and the statecourt system, which varies slightly in each state. Federal
courts are fewer in number than state courts. Because of the Tenth Amendment,
discussed earlier in The Scope of State Law (Page 41), most laws are state laws and
therefore most legal disputes go through the state court system.

Federal courts are exclusive; they adjudicate only federal matters. This means that a
case can go through the federal court system only if it is based on a federal statuteor
the federal Constitution. One exception is called diversity of citizenship. ’ If citizens
from different states are involved in a civil lawsuit and the amount in controversy
exceeds $75,000, the lawsuit can take place in federal court. All federal

criminal prosecutions take place in federal courts.

State courts are nonexclusive; they can adjudicate state or federal matters. Thus an
individual who wants to sue civilly for a federal matter has the option of proceeding in
state or federal court. In addition, someone involved in a lawsuit based on a federal
statute or the federal Constitution can remove a lawsuit filed in state court to federal
court. ® All state criminal prosecutions take place in state courts.

2.3.1 Jurisdiction

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Determining which court is appropriate for a particular lawsuit depends on the
concept of jurisdiction. Jurisdiction has two meanings. A court's jurisdiction is the
power or authority to hear the case in front of it. If a court does not have jurisdiction,
it cannot hear the case. Jurisdiction can also be a geographic area over which the
court's authority extends.

There are two prominent types of court jurisdiction. Original jurisdiction means that
the court has the power to hear a trial. Usually, only oneopportunity exists for a trial,
although some actions result in both a criminal and a civil trial, discussed previously in
Introduction to Criminal Law (Page 3). During the trial, evidence is presented to a trier
of fact, which can be either a judge or a jury. The trier of fact determines the facts of a
dispute and decides which party prevails at trial by applying the law to those facts.
Once the trial has concluded, the next step is an appeal. During an appeal,

no evidence is presented; the appellate court simply reviews what took place at trial and
determines whether or not any major errors occurred.

The power to hear an appeal is called appellate jurisdiction. Courts that have appellate
jurisdiction review the trialrecordfor error. The trial record includes a court reporter’s
transcript, which is typed notes of the words spoken during the trial and pretrial
hearings. In general, with exceptions, appellate courts cannot review a trial record
until the trial has ended with a final judgment. Once the appellate court has made its
review, it has the ability to take three actions. If it finds no compelling or prejudicial
errors, it can affirm the judgment of the trial court, which means that the judgment
remains the same. If it finds a significant error, it can reverse the judgment of the trial

7.28 U.S.C. 8 1332, accessed August 30, 2010, http://www.law.cornell.edu/uscode/28/1332.html.
8.28 U.S.C. 8 1441 et. seq., accessed August 30, 2010,http://www.law.cornell.edu/uscode/28/1441.html.
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court, which means that the judgment becomes the opposite (the winner loses, the
loser wins). It can also remand, which means send the case back to the trial court, with
instructions. After remand, the trial court can take action that the appellate court
cannot, such as adjust a sentence or order a new trial.

Some courts have only original jurisdiction, but most courts have a little of original and
appellate jurisdiction. The US Supreme Court, for example, is primarily an appellate
court with appellate jurisdiction. However, it also has original jurisdiction in some
cases, as stated in the Constitution, Article 1ll, 8 2, clause 2: “In all Cases affecting
Ambassadors, other public Ministers and Consuls, and those in which a State shall be
Party, the supreme Court shall have original Jurisdiction. In all the other Cases before
mentioned, the supreme Court shall have appellate jurisdiction.”

2.3.1.1 Example of Original and Appellate Jurisdiction

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Paulina is prosecuted for the attempted murder of Ariana. Paulina is represented by
public defender Pedro. At Paulina’s trial, in spite of Pedro’s objections, the judge rules
that Paulina’s polygraph examination results are admissible, but prohibits the
admission of certain witness testimony. Paulina is found guilty and appeals, based on
the judge’s evidentiary rulings. While Pedro is writing the appellate brief, he discovers
case precedent barring the admission of polygraph examination results. Pedro can
include the case precedent in his appellate brief but not the prohibited witness
testimony. The appellate court has the jurisdiction to hold that the objection was
improperly overruled by the trial court, but is limited to reviewing the trial record for
error. The appellate court lacksthe jurisdiction to admit new evidence not included in
the trial record.

2.3.2 The Federal Courts

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

For the purpose of this book, the focus is the federal trial court and the intermediate
and highest level appellate courts because these courts are most frequently
encountered in a criminal prosecution. Other federal specialty courts do exist but are
not discussed, such as bankruptcy court, tax court, and the court of military appeals.

The federal trial court is called the United States DistrictCourt. Large states like
California have more than one district court, while smaller states may have only one.
District courts hear all the federal trials, including civil and criminal trials. As stated
previously, a dispute that involves only state law, or a state criminal trial, cannot
proceed in district court. The exception to this rule is the diversity of citizenship
exception for civil lawsuits.

After a trial in district court, the loser gets one appeal of right. This means that the
intermediate appellate federal court must hear an appeal of the district court trial if
there are sufficient grounds. The intermediate appellate court in the federal system is
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the United States Court of Appeals. There is less federal law than state law, so only
thirteen US Courts of Appeals exist for all fifty states. The US Courts of Appeals are
spread out over thirteen judicial circuits and are also referred to as Circuit Courts.

Circuit Courts have appellate jurisdiction and can review the district court criminal and
civil trials for error. The Circuit Court reviews only trials that are federal in nature, with
the exception of civil lawsuits brought to the district court under diversity of
citizenship. As noted in Introduction to Criminal Law (Page 3), the federal Constitution
governs criminal trials, so only a guilty defendant can appeal. In general, with
exceptions, appeal of a not-guilty verdict (also called an acquittal) violates a
defendant’s double jeopardy protection.

After a Circuit Court appeal, the loser has one more opportunity to appeal to the
highest-level federal appellate court, which is the United States Supreme Court. The
US Supreme Court is the highest court in the country and is located in Washington,
DC, the nation’s capital. The US Supreme Court has eight associate justices and one
chief justice: all serve a lifetime appointment.

The US Supreme Court is a discretionary court, meaning it does not have to hear
appeals. Unlike the Circuit Courts, the US Supreme Court can pick and choose which
appeals it wants to review. The method of applying for review with the US Supreme
Court is called filing a petition for a writ of certiorari.

Any case from a Circuit Court, or a case witha federal matter at issue from a state’s
highest-level appellate court, can petition for a writ of certiorari. If the writ is granted,
the US Supreme Court reviews the appeal. If the writ is denied, which it is the majority
of the time, the ruling of the Circuit Court or state high court is the final ruling. For this
reason, the US Supreme Court reverses many cases that are accepted for review. If
the US Supreme Court wants to “affirm” the intermediate appellate court ruling, all it
has to do is deny the petition and let the lower court ruling stand.

2.3.3 The State Courts

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

For the purpose of this book, a representative state court system is reviewed. Slight
variations in this system may occur from state to state.

Most states offer their citizens a “people’s court,” typically called small claims

court. Small claims court is a civil court designed to provide state citizens with a low-
cost option to resolve disputes where the amount in controversy is minimal. A
traditional small claims court only has the jurisdiction to award money damages. This
means that it cannot adjudicate criminal matters or family court matters such as
granting a petition for divorce. Small claims courts also limit the amount of money
damages available, typically less than $10,000.

Small claims court has special rules that make it amenable to the average individual.
Attorneys cannot represent clients in small claims court, although they certainly can
represent themselves just like any other individual. Small claims court proceedings are
generally informal, and usually no court reporter types what is said. Therefore, no
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court record exits for appeal. Small claims court appeals are the exception to the
general rule and are usually new trials where evidence is accepted.

States generally have a state trial court that can also be the appellate court for small
claims court appeals. This trial court is usually called superior court, circuit court, or
county court. State trial courts are generally all-purpose and hear civil litigation
matters, state criminal trials, and nonlitigation cases including family law, wills and
probate, foreclosures, and juvenile adjudications. States can, however, create
“specialty courts” to hear special matters and free up the trial courts for basic criminal
prosecutions and civil litigation trials. Some states divide their trial courts into lower
and higher levels. The lower -level trial court adjudicates infractions and
misdemeanors, along with civil lawsuits with a smaller amount in controversy. The
higher-level trial court adjudicates felonies and civil lawsuits with a higher amount in
controversy.

The intermediate appellate court for the state court system is usually called the

state court of appeals, although some smaller or low-population states may have
only oneappellate court called the state supreme court. The state courts of appeal
provide appeals of right, meaning they must hear an appeal coming from the state’s
trial court if adequate grounds are present. Appeals can be of any case adjudicated in
the state trial court. In state criminal prosecutions, as stated earlier in the discussion
of federal appeals, only a guilty defendant can appeal without violating the protection
against double jeopardy. At the appellate level, the state court of appeal simply
reviews the trial court record for error and does not have the jurisdiction to hear new
trials or accept evidence.

The highest appellate court for the state court system is usually called the state
supreme court. In states that have both intermediate and high-level appellate courts,
the state supreme court is a discretionary court that gets to select the appeals it hears,
very similar to the US Supreme Court. The state supreme court generally grants a
petition for writ of certiorari, or a petition for review, if it decides to hear a civil or
criminal case coming out of the state court of appeal. If review is denied, the state
court of appeal ruling is the final ruling on the case. If review is granted and the state
supreme court rules on the case, the loser has one more chance to appeal, if there is a
federal matter, to the US Supreme Court.



59

U5 Suprema r State High

Courts

U5 Courts Intermediate
of Appeal: Apellate
(Cirouit Courts] Courts
Fadersal Lrate
ConiTts: Comarts:;
Sate and
ﬂl'ﬂ:u' r"."d‘?rﬁ‘ | Faderal
Matters Matters

Small Elaims
CauHn

Figure 2.7 Diagram of the Court System

KEY TAKEAWAYS

Federal courts are exclusive and hear only federal matters or cases
involving diversity of citizenship. State courts are nonexclusive and
can hear state and federal matters. All federal criminal prosecutions
take place in federal court, and all state criminal prosecutions take
place in state court.

+ Jurisdiction is either the court’s power to hear a matter or a
geographic area over which a court has authority.

- Original jurisdiction is a court’s power to hear a trial and accept
evidence. Appellate jurisdiction is a court’s power to hear an appeal
and review the trial for error.

- Three federal courts adjudicate criminal matters: the trial court,
which is called the United States District Court; the intermediate
court of appeal, which is called the United States Court of Appeals
or Circuit Court; and the high court of appeal, which is called the
United States Supreme Court. The district court has original
jurisdiction; the Circuit Court and US Supreme Court have primarily
appellate jurisdiction.

State courts are usually limited to four, and only three adjudicate
criminal matters. Small claims court is a “people’s court” and hears
only civil matters with a low threshold of damages. The state trial
court, often called superior, circuit, or county court, is the t rial
court for the state system. Some states have an intermediate court
of appeal, which is generally called the state court of appeals. Some
states have a high court of appeal, which is generally called the
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state supreme court. The trial court has original jurisdiction; the
state court of appeal and state supreme court primarily have
appellate jurisdiction.

EXERCISES

Answer the following questions. Check your answers using the
answer key at the end of the chapter.

1. Jenna sues Max for $25,000, based on a car accident that occurs in
Indiana. Jenna loses at trial and appeals to the highest state
appellate court in Indiana, where she loses again. Can Jenna appeal
her case to the US Supreme Court? Why or why not?

2. Read United States v. P.H.E.,Inc., 965 F.2d 848 (1992). In P.H.E.,Inc., the
defendant never went to trial but was indicted. The defendant
challenged the indictment, which was upheld by the trial court. The
government claimed that the Court of Appeals for the Tenth Circuit
could not hear an appeal of the trial court’s decision, because there
was never a “final judgment.” Did the Circuit Court agree? Why or
why not? The case is available at this link: http://scholar.google.
com/scholar_case?case=16482877108359401771&hl=en&as_sdt=2&
as_vis=1&oi=scholarr

3. Read Hertz Corp. v. Friend, 130 S. Ct. 1181 (2010). How did the US
Supreme Court determine citizenship of a corporation for the
purpose o f diversity jurisdiction? The case is available at this
link: https://scholar.google.com/scholar_
case?case=11481058059843290042&hl=en&as_sdt=28&as_vis=1&
oi=scholarr

2.4 The Burden of Proof

sl Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

LEARNING OBJECTIVES

1. Define the burden of proof.

2. Distinguish between the burden of production and the burden of
persuasion.

3. Compare the civil and criminal burden of proof.

4. Compare inference and presumption.

5. Compare circumstantial and direct evidence.



http://scholar.google.com/scholar_case?case=16482877108359401771&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=16482877108359401771&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=16482877108359401771&hl=en&as_sdt=2&as_vis=1&oi=scholarr
https://scholar.google.com/scholar_case?case=11481058059843290042&hl=en&as_sdt=2&as_vis=1&oi=scholarr
https://scholar.google.com/scholar_case?case=11481058059843290042&hl=en&as_sdt=2&as_vis=1&oi=scholarr
https://scholar.google.com/scholar_case?case=11481058059843290042&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://creativecommons.org/licenses/by-nc-sa/4.0/
http://creativecommons.org/licenses/by-nc-sa/4.0/
http://creativecommons.org/licenses/by-nc-sa/4.0/

61

The key to the success of a civil or criminal trial is meeting the burden of proof. A
failure to meet the burden of proof is also a common ground for appeal. In this
section, you learn the burden of proof for the plaintiff, prosecution, and defendant.
You also are introduced to different classifications of evidence and evidentiary rules
that can change the outcome of the trial.

2.4.1 Definition of the Burden of Proof

= Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The burden of proof is a party’s responsibility to prove a disputed charge, allegation,
or defense. ° The burden of proof has two components: the burden of production and
the burden of persuasion. The burden of production is the obligation to

present evidence to the judge or jury. The burden of persuasion is the duty to

convince the judge or jury to a certain standard, such as beyond a reasonable doubt,
which is defined shortly. This standard is simply a measuring point and is determined
by examining the quantity and quality of the evidence presented. “Meeting the burden
of proof” means that a party has introduced enough compelling evidence to reach the
standard defined in the burden of persuasion.

The plaintiff or prosecutor generally has the burden of proving the case, including
every element of it. The defendant often has the burden of proving any defense. The
trier of fact determines whether a party met the burden of proof at trial. The trier of
fact would be a judge in a nonjury or bench trial. In a criminal case, the trier of fact is
almost always a jury because of the right to a jury trial in the Sixth Amendment. Jurors
are not legal experts, so the judge explains the burden of proof in jury instructions,
which are a common source of appeal.

2.4.1.1 Burden of Proof in a Civil Case

el Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Burdens of proof vary, depending on the type of case being tried. The plaintiff's
burden of proofin a civil case is called preponderance of evidence. Preponderance of
evidence requires the plaintiff to introduce slightly more or slightly better evidence
than the defense. This can be as low as 51 percent plaintiff to 49 percent defendant.
When preponderance of evidence is the burden of proof, the judge or jury must be
convinced that it is “more likely than not” that the defendant is liable for the plaintiff's
injuries. Preponderance of evidence is a fairly low standard, but the plaintiff must still
produce more and better evidence than the defense. If the plaintiff offers evidence of
questionable quality, the judge or jury can find that the burden of proof is not met and
the plaintiff loses the case.

The defendant’s burden of proof when proving a defense in a civil case is also
preponderance of evidence. For example, in the O. J. Simpson civil case discussed in
Introduction to Criminal Law (Page 3), O. J. Simpson failed to meet the burden of

9. Yourdictionary.com, “Definition of Burden of Proof,” accessed September 26,2010,http://www.yourdictionary.com/
burden-of-proof.
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proving the defense of alibi. The defendant does not always have to prove a defense
in a civil case. If the plaintiff does not meet the burden of proof, the defendant is
victorious without having to present any evidence at all.

2.4.1.2 Burden of Proof in a Criminal Prosecution

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The prosecution’s burden of proof in a criminal case is the most challenging burden of
proof in law; it is beyond a reasonable doubt. Judges have struggled with a definition
for this burden of proof. As Chief Justice Shaw stated nearly a century ago, [w]lhat is
reasonable doubt? It is a term often used, probably pretty well understood, but not
easily defined. It is not mere possible doubt; because every thing relating to human
affairs, and depending on moral evidence, is open to some possible or imaginary
doubt. It is that state of the case, which, after the entire comparison and consideration
of all the evidence, leaves the minds of jurors in that condition that they cannot say
they feel an abiding conviction, to a moral certainty, of the truth of the charge. °

In general, the prosecution’s evidence must overcome the defendant'spresumption of
innocence, which the Constitution guarantees as due process of law. ' This fulfills the
policy of criminal prosecutions, which is to punish the guilty, not the innocent. If even
a slight chance exists that the defendant is innocent, the case most likely lacks
convincing and credible evidence, and the trier of fact should acquit the defendant.

States vary as to their requirements for the defendant’'s burden of proof when
asserting a defense in a criminal prosecution. '* Different defenses also have different
burdens of proof, as is discussed in detail in Criminal Defenses, Part 1 (Page 169) and
Criminal Defenses, Part 2 (Page 213). Some states require the defendant to meet the
burden of production, but require the prosecution to thereafter meet the burden of
persuasion, disproving the defense to a preponderance of evidence or, in some states,
beyond a reasonable doubt. Other states require the defendant to meet the burden of
production and the burden of persuasion. In these states, the defendant’s standard is
typically preponderance of evidence, not beyond a reasonable doubt. The defendant
does not always have to prove a defense in a criminal prosecution. If the prosecution
does not meet the burden of proof, the defendant is acquitted without having to
present any evidence at all.

2.4.1.3 Example of a Failure to Meet the Burden of Proof

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Ann is on trial for first-degree murder. The only key piece of evidence in Ann’s trial is
the murder weapon, which was discovered in Ann’s dresser drawer during a law

10. Commonwealth v. Webster, 59 Mass. 295, 320 (1850), accessed September 26,2010,http://masscases.com/cases/sjc/59/
59mass295.html.

11. In re Winship, 397 U.S. 358 (1970), accessed September 26, 2010, http://www.law.cornell.edu/supct/html/historics/
USSC_CR_0397_0358_Z0.html.

12. Findlaw.com, “The Insanity Defense among the States,” findlaw.com website, accessed October
1,2010,http://criminal.findlaw.com/crimes/more-criminal-topics/insanity-defense/the-insanity-defense-among-
thestates.html.
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enforcement search. Before Ann's trial, the defense makes a motion to suppress the
murder weapon evidence because the search warrant in Ann’s case was signed by a
judge who was inebriated and mentally incompetent. The defense is successful with
this motion, and the judge rules that the murder weapon is inadmissible at trial. The
prosecution decides to proceed anyway. If there is no other convincing and credible
evidence of Ann's guilt, Ann does not need to put on a defense in this case. The
prosecution will fail to meet the burden of proof and Ann will be acquitted.

Criminal Burden of
Proof

Defendant Committed

the Crimel(s) Disprove the Defense Affirmative Defense

Beyond a Reasonable Preponderance of
Doubt (Some Evidence (Some
Jurisdictions) Jurisdictions)

Beyond a Reasonable
Doubt

Only; Then Prosecution

Evidence (Some Must Disprove the
Jurisdictions) Defense (Some

Jurisdictions)

Preponderance of

[ Burden of Production,

Figure 2.8 Diagram of the Criminal Burden of Proof

2.4.2 Inference and Presumption

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Parties can use two tools to help meet the burden of proof: inference and

presumption. Jury instructions can include inferences and presumptions and are often
instrumental in the successful outcome of a case. An inference is a conclusion that the
judge or jury may make under the circumstances. An inference is never mandatory but
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is a choice. For example, if the prosecution proves that the defendant punched the
victim in the face after screaming, “I hate you!” the judge or jury can infer that the
punch was thrown intentionally.

A presumption is a conclusion that the judge or jury must make under the
circumstances. As stated previously, all criminal defendants are presumed innocent.
Thus the judge or jury must begin any criminal trial concluding that the defendant is
not guilty.

Presumptions can be rebuttable or irrebuttable. A party can disprove a

rebuttable presumption. The prosecution can rebut the presumption of innocence with
evidence proving beyond a reasonable doubt that the defendant is guilty. An
irrebuttable presumption is irrefutable and cannot be disproved. In some jurisdictions,
it is an irrebuttable presumption that children under the age of seven are incapable of
forming criminal intent. Thus in these jurisdictions children under the age of seven
cannot be criminally prosecuted (although they may be subject to a juvenile
adjudication proceeding).

2.4.3 Circumstantial and Direct Evidence

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Two primary classifications are used for evidence: circumstantial evidence ordirect
evidence. Circumstantial evidence indirectly proves a fact. Fingerprint evidence is
usually circumstantial. A defendant’s fingerprint at the scene of the crime

directly proves that the defendant placed a finger at that location. It indirectly proves
that because the defendant was present at the scene and placed a finger there, the
defendant committed the crime. Common examples of circumstantial evidence are
fingerprint evidence, DNA evidence, and blood evidence. Criminal cases relying on
circumstantial evidence are more difficult for the prosecution because circumstantial
evidence leaves room for doubt in a judge’s or juror's mind. However, circumstantial
evidence such as DNA evidence can be very reliable and compelling, so the
prosecution can and often does meet the burden of proof using onlycircumstantial
evidence.

Direct evidence directly proves a fact. For example, eyewitness testimony is often
direct evidence. An eyewitness testifying that he or she saw the defendant commit the
crime directly proves that the defendant committed the crime. Common examples of
direct evidence are eyewitness testimony, a defendant’s confession, or a video or
photograph of the defendant committing the crime. Criminal cases relying on direct
evidence are easier to prove because there is less potential for reasonable doubt.
However, direct evidence can be unreliable and is not necessarily preferable to
circumstantial evidence. If an eyewitness is impeached, which means he or she loses
credibility, the witness's testimony lacks the evidentiary value of reliable circumstantial
evidence such as DNA evidence.
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Evidence Circumstantial

Fiber from
the
defendant’s
coat found in
aresidence
that has
been
burglarized

Yes

GPS evidence
indicating

the

defendant Yes
drove to the
burglarized
residence

Testimony
from an
eyewitness
that she saw
the
defendant go Yes
into the
backyard of
the
burglarized
residence

Surveillance

camera

footage of

the Yes
defendant
purchasing

burglar tools

Cell phone
photograph No
of the

Direct

No—directly proves
presenceatthe scene, not
that the defendant
committed burglary

No—same explanation as
fiber evidence

No—could prove
trespassing because it
directly
provespresenceatthescene,
but it does not directly
prove burglary

No—does not directly
prove they were used on
the residence

Yes—directly proves that
the defendant committed
the crime

Table 2.2 Comparison of Circumstantial and Direct Evidence in a

Burglary Case
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defendant
burglarizing
the
residence

Witness
testimony
that the
defendant
confessed to
burglarizing
the
residence

Yes—directly proves that
No the defendant committed
the crime

Pawn shop
receipt found
in the
defendant’s
pocket for
items stolen
from the
residence

No—directly proves that
Yes the items were pawned, not
stolen

Table 2.2 Comparison of Circumstantial and Direct Evidence in a
Burglary Case

KEY TAKEAWAYS

- The burden of proof is a party’s obligation to prove a charge,
allegation, or defense.

- The burden of production is the duty to present evidence to the trier
of fact. The burden of persuasion is the duty to convince the trier of
fact to a certain standard, such as preponderance of evidence or
beyond a reasonable doubt.

- The civil burden of proof is preponderance of evidence, for both the
plaintiff and the defendant. The criminal burden of proof for the
prosecution is beyond a reasonable doubt.

> The criminal burden of proof for the defense is generally
preponderance of evidence. States vary on whether they require
the criminal defendant to meet both the burden of production
and persuasion or just the burden of production. Different
defenses also require different burdens of proof.



67

o In states that require the defendant to meet only the burden of
production, the prosecution must disprove the defense to a
preponderance of evidence o r beyond a reasonable doubt,
depending on the state and on the defense.

- An inference is a conclusion the trier of fact may make, if it chooses

to. A presumption is a conclusion the trier of fact must make. A
rebuttable presumption can be disproved; an irrebuttable
presumption cannot.

- Circumstantial evidence indirectly proves a fact. A fingerprint at the

scene of the crime, for example, indirectly proves that because the
defendant was present at the scene, the defendant committed the
crime. Direct evidence directly proves a fact. If the defendant
confesses to a crime, for example, this is direct evidence that the
defendant committed the crime.

EXERCISES

Answer the following questions. Check your answers using the
answer key at the end of the chapter.

1.

Bria is asserting the insanity defense in her criminal prosecution for
murder. In Bria’s state, defendants have the burden of production
and persuasion to a preponderance of evidence when proving the
insanity defense. Bria offers her own testimony that she is insane
and incapable of forming criminal intent. Will Bria be successful
with her defense? Why or why not?

Read Pattersonv. NewYork, 432 U.S. 197 (1977). In Patterson, the
defendant was on trial for murder. New York law reduced murder to
manslaughter if the defendant proved extreme emotional
disturbance to a preponderance of evidence. Did the US Supreme
Court hold that it is constitutionalto put this burden on the defense,
rather than forcing the prosecution to disprove extreme emotional
disturbance beyond a reasonable doubt? Which part of the
Constitution did the Court analyze to justify its holding? The case is
available at this link: http://supreme.justia.com/us/432/197/case.
html

Read Sullivan v. Louisiana, 508 U.S. 275 (1993). In Sullivan, the jury
was given a constitutionally deficient jury instruction on beyond a
reasonable doubt. Did the US Supreme Court hold that this was a
prejudicial error requiring reversal of the defendant’s conviction for
murder? Which part of the Constitution did the Court rely on in its
holding? The case is available at this link: https://scholar.google.
com/scholar_case?case=1069192289025184531&hl=en&as_
sdt=2002&as_vis=1
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2.5 End-of-Chapter Material
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The United States’ system of government is called federalism and
consists of one federal government regulating issues of a national
concern and separate state governments regulating local issues. The
bulk of criminal lawmaking resides with the states because of the
police power granted to the states in the Tenth Amendment. Ninety
percent of all criminal laws are state laws. Many federal crimes are
also state crimes, and a defendant can b e prosecuted federally and by
a state without triggering double jeopardy protection. If a federal
statute exists on an issue, a state statute cannot conflict with it
because of the Constitution’s Supremacy Clause.

The Constitution sets forth three branches of government. The
legislative branch consists of Congress and has the authority to
create laws. The executive branch is headed by the president of the
United States and has the authority to enforce the laws created by the
legislative branch. The judicial branch is headed by the US Supreme
Court and has the authority to interpret laws and the Constitution.
Each branch checks and balances each other, and the judicial branch
ensures that no branch oversteps its authority and violates
separation of powers. State governments mimic the federal branches
of government at the state level and set forth authorities in each
state’s constitution.

The federal court system exclusively adjudicates federal matters and
consists primarily of the US District Court, the US Court of Appeals or
Circuit Court, and the US Supreme Court. Each state has its own court
system consisting primarily of a trial court, intermediate court of
appeal, and possibly a high court of appeal. Trial courts have original
jurisdiction and can accept evidence. Appellate courts have appellate
jurisdiction and are limited to reviewing the trial courts’ decisions for
error.

Each party in a civil or criminal trial must meet a burden of proof,
which consists of a burden of producing evidence and a burden of
persuading the trier of fact. The burden of proof for a civil plaintiff or
defendant is preponderance of evidence, which means that the trier
of fact must be convinced it is more likely than not that a party
should prevail. The burden of proof for the prosecution in a criminal
case is beyond a reasonable doubt, which is a stricter standard than
preponderance of evidence and consists of enough compelling
evidence to rebut the defendant’s presumption of innocence. The
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burden of proof for a criminal defense varies but is often
preponderance of evidence. Inferences, which are conclusions the
trier of fact may make, and presumptions, which are conclusions the
trier of fact must make, can help meet the burden of proof. The
evidence presented to meet the burden of proof can be
circumstantial, which indirectly proves a fact, or direct, which
directly proves a fact. Circumstantial evidence leaves room for
reasonable doubt, but it can be reliable and the basis of a successful
criminal prosecution.

YOU BE THE JUROR

Read the prompt, review the case, and then decide whether enough
evidence exists to meet the burden of proof. Check your answers
using the answer key at the end of the chapter.

1. The defendant was convicted of possession of a handgun with an

3.

altered serial number. The defendant contended that he did
notknowthe serial number had been altered. The prosecution offered
evidence that the gun was “shiny” in the location of the serial
number. The prosecution also proved that the defendant was in
possession of the handgun for a week. Is this sufficient evidence to
prove beyond a reasonable doubt that the defendant knew the serial
number had been altered? Read Roblesv. State, 758 N.E.2d 581 (2001).
The case is available at this link: https://scholar.google.com/
scholar_case?case=7369971752262973607&q=Indiana+2001+%
22Robles+v.+State%22&hl=en&as_sdt=2,5

The defendant was convicted of attempted first-degree murder of a
peace officer when he shot a sheriff. The defendant contended that
he did notknowthe victim was a peace officer. The sheriff was in a
vehicle with a whip antenna, was armed, and was well known as a
sheriff in Angola Prison, where the defendant was incarcerated
previous to the shooting incident. However, the sheriff was in an
unmarked car with the red light covered, out of uniform, and his
badge was obscured. Is this sufficient evidence to prove beyond a
reasonable doubt that the defendant knew the victim was a peace
officer? Read Donahue v. BurlCain, 231 F.3d 1000 (2000). The case is
available at this link: http://openjurist.org/231/f3d/1000/larry-
donahue-v-burl-cain

The defendant was convicted of third-degree robbery, which
requires a threat of immediate use of physical force. The defendant
entered a McDonald’s restaurant twenty minutes before closing
dressed in sunglasses, a leather jacket, and a bandana that covered
his hair. The defendant beckoned the clerk and thereafter
demanded that she put money from different cash register drawers
into his bag. The defendant did not appear armed, nor did he raise



https://scholar.google.com/scholar_case?case=7369971752262973607&q=Indiana+2001+%22Robles+v.+State%22&hl=en&as_sdt=2,5
https://scholar.google.com/scholar_case?case=7369971752262973607&q=Indiana+2001+%22Robles+v.+State%22&hl=en&as_sdt=2,5
https://scholar.google.com/scholar_case?case=7369971752262973607&q=Indiana+2001+%22Robles+v.+State%22&hl=en&as_sdt=2,5
http://openjurist.org/231/f3d/1000/larry-donahue-v-burl-cain
http://openjurist.org/231/f3d/1000/larry-donahue-v-burl-cain

Chapter 2

his voice or verbally threaten the clerk. Is this sufficient evidence to
prove beyond a reasonable doubt that the defendant threatened
immediate use of physical force? Read State v.Hall, 966 P.2d 208
(1998). The case is available at this link:http://www.publications.
ojd.state.or.us/S44712.htm

4. The defendant was convicted of possession of cocaine with intent to
sell. The defendant possessed seven individual packages of white
powdery substance, but only one package was tested (and it tested
positive for cocaine). Is this sufficient evidence to prove beyond a
reasonable doubt that the defendant possessed cocaine with intent
to sell? Read Richardsv. Florida, No. 4008-4216 (2010). The case is
available at this link: http://www.4dca.org/opinions/June%202010/
06-09-10/4D08-4216.0p.w-dissent.pdf

Cases of Interest

Clintonv. Jones, 520 U.S. 681 (1997), discusses separation of
powers: https://scholar.google.com/scholar__
case?case=1768307810279741111&g=Clinton+v.+Jones&hl=en&as_
sdt=2,5

Gonzalesv.Raich, 545 U.S. 1 (2005), discusses the reach of the
commerce clause: https://scholar.google.com/scholar_
case?case=15669334228411787012&q=%
22criminal+burden+of+proof%22&hl=en&as_sdt=2,5&as_ylo=2000

Sabriv.UnitedStates, 541 U.S. 600 (2004), discusses the federal
government’s ability to criminalize bribery of a local government
official: https://www.law.cornell.edu/supct/html/03-44.ZS.html

U.S.v.Comstock, 627 F.3d 513 (2010), discusses criminal and civil
burdens of proof: https://scholar.google.com/scholar_
case?case=15669334228411787012&q=%
22criminal+burden+of+proof%22&hl=en&as_sdt=2,5&as_ylo=2000

Articles of Interest

Connections between federalism and homeland security:http://www.
hsaj.org/?fullarticle=2.3.4

Video court:http://www.businessweek.com/ap/financialnews/
D9N3D24Go0.htm

Burden of proof: http://law.jrank.org/pages/18346/Burden-Proof-
Criminal-Civil.html

Federal and state court systems:http://www.uscourts.gov/
EducationalResources/FederalCourtBasics/CourtStructure/
UnderstandingFederalAndStateCourts.aspx
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Websites of Interest

US Supreme Court: http://www.supremecourt.gov

Federal courts: http://www.uscourts.gov/Home.aspx

Civic participation: http://www.congress.org

Statistics of Interest

US Supreme Court:http://www.allcountries.org/uscensus/356_u_s_
supreme_ court_cases_filed.html

Answers to Exercises
From Federalism (Page 39)

1. Congress gets the authority to criminalize conduct involving the
Internet from the commerce clause because the Internet includes
economic activity and crosses state lines. Both the federal and state
government can prosecute the defendant under federal and state
criminal statutes for one act without violating double jeopardy.

2. The US Supreme Court relied on the commerce clause and the
Fourteenth Amendment. Specifically, the Court ruled that gender-
motivated crimes of violence are not economic activityand do not
have a national effect, s o the commerce clause does not support
federal legislation in this area. Furthermore, the Court held that the
Fourteenth Amendment due process clause is targeted at state
government action, not individual defendants, so it is likewise
inapplicable.

3. The US Supreme Court held that the Pennsylvania Sedition Act is
supersededby the Smith Act, 18 U.S.C. § 2385. Specifically, the Court
referenced the supremacy of federal law on the same topic, thereby
preempting the state statute.

Answers to Exercises

From The Branches of Government (Page 47)

1. The mayor is violating separation of powers because members of
the executive branch cannot invalidate or supersede laws passed by
the legislative branch; only the judicial branch is entitled to do this
via judicial review. The judicial branch should check and balance this
action, if someone attacks the mayor’s policy in court.

2. The US Supreme Court did not uphold President Truman’s action
and ruled that he was violating separation of powers. A statute on
point already disallowed the president’s action (the Taft-Hartley
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Act). The president cannot supersede Congress’s authority by
ignoring a constitutional statute that Congress enacted, even during
wartime.

The US Supreme Court reversed the US Court of Appeals for the
Fourth Circuit. The Court held that the judicial branch is not
required to allow unconstitutional federal statutes to remain in
effect during wartime because of separation of powers. The Court
determined that the detainee’s constitutional right t o due process
allowed him access to an attorney and a court trial, in spite of the

federal statute.

Answers to Exercises

From The Court System (Page 54)

1.

Jenna cannot appeal to the US Supreme Court because she does not
appear to have a federal issue. Parties can appeal from a state’s
highest level appellate court directly into the US Supreme Court, but
the US Supreme Court is a federal court and only has the jurisdiction
to hear federal matters. Jenna cannot meet the criteria of diversity
jurisdiction or diversity of citizenship because even if she and Max
are citizens of different states, the amount in controversy is too low
(it needs to be at least $75,000).

The US Court of Appeals for the Tenth Circuit held that there

was jurisdiction, in spite of the absence of a trial. The court also held
that the extraordinary circumstances compelled a reversal of the
district court order denying a motion to dismiss the defendants’
indictment. The court essentially ruled that the defendants had a
right not to be tried.

The US Supreme Court held that a corporation is a citizen of its state
of incorporation and the state in which its principal place of businessis
located. The principal place of business is the “nerve center state,”
which is the state that houses the corporate headquarters.

1.

Answers to Exercises

From The Burden of Proof (Page 60)

Bria will not be successful with the insanity defense because she cannot
meet the burden of proof, which is preponderance of evidence.
Preponderance of evidence is a fairly low standard, but Bria must still
convince the trier of fact that it is more likely than not she is insane. She
cannot do this with her testimony, standing alone. Clearly, Bria has an
important self-interestin eliminating her criminal responsibility in this case.
Thus her subjective testimony regarding her own mental state is not
compelling enough to meet the 51 percent to 49 percent standard.
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2. The US Supreme Court held that it is constitutional to put the burden of
proving extreme emotional disturbance on the defendant, reducing murder
to manslaughter. The Court held that this did not relieve the prosecution of
the burden of proving every element of murder beyond a reasonable doubt
and thus was i n compliance with the due process clauseof the
Constitution.

3. The US Supreme Court held that a constitutionally deficient jury instruction
on the definition of beyond a reasonable doubt was a prejudicial error and
required a reversal of the defendant’s conviction for murder. The Court
determined that the improper jury instruction deprived the defendant of his
Sixth Amendment right to a jury trial.

Answer to Law and Ethics Question

1. The federal judge Susan Bolton based her decision

on federal preemption and an impermissible state burden on legal resident
aliens. The judge reasoned that federal authority to make law in the area of
immigration has been confirmed by the US Supreme Court, based on
enumerated and implied powers, and the designated sections of the
Arizona law conflicted with this authority and are thus preempted. " The
judge further held that enforcement of the enjoined sections of the Arizona
law would di vert federal resources ' and also impermissibly burden legal

resident aliens by restricting their liberty while their status is checked.

Answers to You Be the Juror

1. The Indiana Court of Appeals held that there was
sufficient evidence to prove beyond a reasonable doubt that the
defendant knew the serial numbers on the gun had been altered.
The appearance of the gun and the defendant’s week-long
possession were enough for a reasonable juror to infer knowledge.

2. The US Court of Appeals for the Fifth Circuit held that there was
insufficient evidence to prove beyond a reasonable doubt that the
defendant knew the victim was a peace officer. The court held that a
reasonable juror could not infer knowledge from the whip antennae
and the victim’s job at Angola prison.

3. The Supreme Court of Oregon held that there was
sufficient evidence to prove beyond a reasonable doubt that the
defendant threatened immediate use of physical force. The court
held that the defendant’s appearance, combined with the lateness

13. Order, U.S. v. Arizona, No. CV 10-1413-PHX-SRB, U.S. District Court, accessed October 1, 2010,
http://graphics8.nytimes.com/packages/pdf/national/20100729_ARIZONA_DOC.pdf.

14. Order, U.S. v. Arizona, No. CV 10-1413-PHX-SRB, U.S. District Court, accessed October 1, 2010,
http://graphics8.nytimes.com/packages/pdf/national/20100729_ARIZONA_DOC.pdf.

15. Order, U.S. v. Arizona, No. CV 10-1413-PHX-SRB, U.S. District Court, accessed October 1, 2010,
http://graphics8.nytimes.com/packages/pdf/national/20100729_ARIZONA_DOC.pdf.



Chapter2 74

of the hour and the demands for money, could be an implicit threat
under the circumstances.

. The District Court of Appeal of Florida held that there was
sufficient evidence to prove beyond a reasonable doubt that the
defendant possessed cocaine with the intent to sell. The court
pointed out that the criminal statute a t issue did not require a
specified quantity of cocaine. The court also reasoned that a jury
could infer from the packaging and expert testimony that the other
packages also contained cocaine.
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Chapter 3 Constitutional Protections

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Those who wrote our constitutions knew from history and experience that it was necessary
to protect against unfounded criminal charges brought to eliminate enemies and against
Jjudges too responsive to the voice of higher authority.

Duncan v. Louisiana (http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=391&
invol=145), cited in The Due Process and Equal Protection Clauses (Page 82)

3.1 Applicability of the Constitution

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

LEARNING OBJECTIVES

1. Distinguish between the two types of constitutional protections.
2. Compare unconstitutional on its face with unconstitutional as applied.
3. Distinguish among different standards of judicial review.

4. Compare bill of attainder with ex post facto laws.

5. Ascertain the three types of ex post facto laws.

In addition to statutory and common-law defenses, a criminal defendant has extensive
protections that are set forth in the United States Constitution. As stated earlier in this
book, the federal Constitution is applicable in all criminal cases because the
government is prosecuting. State constitutions typically mirror the federal

Constitution because it sets the minimum standard of protection that is guaranteed to
all citizens. States can and often do provide more constitutional protections to criminal
defendants than the federal Constitution, as long as those state protections do not
violate notions of federal supremacy. In this chapter, the federal Constitution is
analyzed with reference to state constitutional protections when relevant.

3.1.1 Constitutional Protections

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Generally, two types of constitutional protections exist. First, a defendant can
challenge the constitutionality of a criminal statute or ordinance (from this point
forward, the term statute includes ordinances unless otherwise noted). Recall from
Introduction to Criminal Law (Page 3) that these codified laws cannot conflict with or
attempt to supersede the Constitution. An attack on the constitutionality of a statute
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can be a claim that the statute is unconstitutional on its face, is unconstitutional as
applied, or both. A statute is unconstitutional on its face when its wording is
unconstitutional. A statute is unconstitutional as applied when its enforcement is
unconstitutional. The difference between the two is significant. If a statute is
unconstitutional on its face, it is invalid under any circumstances. If the statute is
unconstitutional as applied, it is only unconstitutional under certain circumstances.

A second type of constitutional protection is procedural. The defendant can protest an
unconstitutional procedure that occurs during prosecution. Procedure during
prosecution includes, but is not limited to, arrest, interrogation, search, filing of
charges, trial, and appeal. The defendant can make a motion to dismiss the charges,
suppress evidence, or declare a mistrial. The defendant can also appeal and seek to
reverse a conviction, among other remedies.

This book concentrates on criminal law rather than criminal procedure, so the bulk of
this chapter is devoted to unconstitutional criminal statutes, rather than
unconstitutional procedures. The exception is the right to a jury trial, which is
discussed shortly.

3.1.1.1 Example of Constitutional Protections
@080

el Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Bill is on trial for obstructing a public sidewalk. Bill was arrested for standing in front
of a restaurant’'s entrance with a sign stating “will eat any and all leftovers.” The city
ordinance Bill violated makes it a misdemeanor to “stand or sit on a public sidewalk
with a sign.” To save money, the judge presiding over Bill's trial declares that Bill will
have a bench trial, rather than a jury trial. In this example, Bill can constitutionally
attack the city ordinance for violating his freedom of speech because it prohibits
holding a sign. The city ordinance appears unconstitutional onits face and as applied to
Bill. Bill can also constitutionally attack his bench trial because he has the right to a jury
trial. He could do this by making a motion to declare a mistrial, by petitioning an
appellate court to halt the trial, or by appeal after a judgment of conviction.

. —

Constitutional Protections

Statute Is ' Statutels
Unconstitutional Unconstitutional
as Applied on Its Face

Statute Is
Unconstitutional as
Applied and on Its Face

Example;
Bradenburg v. Ohio

Example: Example;
Texas v. Johnson Roe v, Wade

Figure 3.1 Constitutional Protections
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3.1.2 Judicial Review

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

As stated previously in this book, courts review statutes to ensure that they conform
to the Constitution pursuant to their power of judicial review. Courts generally use
different standards of review when constitutional protections are at stake. Typically, a
court balances the government’s interest in regulating certain conduct against

an individual’s interest in a constitutionally protected right. This balancing of interests
varies depending on the right at stake. If a constitutional right is fundamental, the
court uses strict scrutiny to analyze the statute at issue. A statute that violates or
inhibits fundamental constitutional protections is presumptively invalid and can be
upheld only if it uses the least restrictive means possible. The government also must
prove the statute is supported by a compelling government interest. When the
challenge is based on discrimination under the equal protection clause, the court may
use a lower standard, called the rational basis test. The rational basis test allows a
statute to discriminate if the statute is rationally related to a legitimate government
interest. Most constitutional rights are considered fundamental and trigger the strict
scrutiny of the courts.

3.1.2.1 Example of Strict Scrutiny

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Review the example regarding Bill, who was arrested essentially for standing and
holding a sign. The US Supreme Court has held that freedom of speech is

a fundamental right. Thus a court reviewing the ordinance in Bill's case will hold the
ordinance presumptively invalid, unless the government can demonstrate a
compelling interest in enacting it, and that it used the least restrictive means possible.
The ordinance is broadly written to include all signs, and preventing individuals from
holding signs does not serve a compelling government interest, so this difficult
standard will probably result in the court holding the ordinance unconstitutional.

3.1.3 The Legislative Branch’s Prohibited Powers

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The legislative branch cannot punish defendants without a trial or enact retroactive
criminal statutes pursuant to the Constitution’s prohibition against bill of attainder
and ex post facto laws. Article 1, 8 9, clause 3 states, in pertinent part, “No Bill of
Attainder or ex post facto Law shall be passed.” The prohibition on bill of attainder
and ex post facto laws is extended to the states in Article 1, § 10, clause 1: “No State
shall...pass any Bill of Attainder, ex post facto Law.” Many state constitutions also
prohibit ex post facto legislative action, mirroring the federal Constitution. '

1. Indiana Constitution, art. |, § 24, accessed October 4, 2010, http://www.law.indiana.edu/uslawdocs/inconst/art-1.html.
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3.1.3.1 Bill of Attainder

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Bill of attainder is when the legislative branch of government punishes the
defendant without a trial. The drafters of the Constitution wanted to ensure that
criminal defendants have a full and fair adjudication of their rights before the
government imposes punishment. Bill of attainder is usually accomplished by a
statute that targets an individual or group of individuals for some type of government
sanction. Bill of attainder protection enforces separation of powers by eliminating the
ability of the legislature to impose criminal punishment without a trial conducted by
the judicial branch. ?

3.1.3.2 Example of Bill of Attainder

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Brianne is a member of the Communist party. Brianne applies for a job as a teacher at
her local elementary school and is refused, based on this statute: “Members of any
subversive group, including the Communist party, cannot hold public office nor teach
for a public institution.” Brianne could attack this statute as a bill of attainder. Its
provisions, targeting members of the Communist party or any other subversive
group, punish by eliminating career opportunities. The members targeted are
punished without a trial or any adjudication of their rights. Thus this statute allows the
legislature to impose a sanction without a trial in violation of the Constitution’s
prohibited powers.

3.1.3.3 Ex Post Facto

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

An ex post facto law punishes an individual retroactively, and severely encroaches on
notions of fairness. There are three types of ex post facto laws. First, a law is ex post
facto if it punishes behavior that occurred before the law was in effect. Second, ex
post facto laws may increase the punishment for the offense after the crime occurred.
Third, a law can be ex post facto if it increases the possibility of conviction after the
crime occurred.

2. U.S. v. Brown, 381 U.S. 437 (1965), accessed October 2, 2010,http://supreme.justia.com/us/381/437/case.html.
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3.1.3.4 Example of an Ex Post Facto Law Punishing Behavior
Retroactively

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

A state murder statute defines murder as the killing of a human being, born alive. The
state legislature amends this statute to include the killing of a fetus, with the exception
of abortion. The amendment extends the application of the statute to all criminal
fetus killings that occurred before the statute was changed. This language punishes
defendants for behavior that was legal when committed. If the state attempts to
include this language, a court can strike the statute for violating the prohibition
against ex post facto laws.

3.1.3.5 Example of an Ex Post Facto Law Increasing Punishment
Retroactively

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

In the preceding example about amending the murder statute, the state also amends
the statute to increase the penalty for murder to the death penalty. Before the
amendment, the penalty for murder was life in prison without the possibility of parole.
The state cannot give the death penalty to defendants who committed murder before
the statute was amended. This is considered ex post facto because it increases the
punishment for the offense after the crime is committed.

3.1.3.6 Example of an Ex Post Facto Law Increasing the Possibility of
Conviction Retroactively

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

In the preceding example, the state amends the murder statute to remove thestatute
of limitations, which is the time limit on prosecution. Before the amendment, the
statute of limitations was fifty years. The state cannot prosecute defendants who
committed murder more than fifty years ago, pursuant to the amendment. This is
considered ex post facto because it increases the chance of conviction after the crime
is committed.

3.1.3.7 Changes That Benefit a Defendant Retroactively

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Changes that benefit a criminal defendant are not considered ex post facto and may
be applied retroactively. In the preceding example, if the state amended the murder
statute to shorten the statute of limitations, this change actually benefits defendants
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by making it more difficult to convict them. Thus this amendment would be
constitutional.

3.1.3.8 Ex Post Facto Applies Only to Criminal Laws

gl Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Ex post facto protection applies only to criminal laws. Laws that raise fees or taxes
after payment are civil rather than criminal in nature. Thus these retroactive increases
do not exceed governmental authority and are constitutional.

/’

The Constitution’s Prohibited Powers

Article 1, Section 9

“No Bill of Attainder...”

Statute that punishes
without a trial

“or ex post facto Law shall

be passed.

Retroactive criminal statute
that punishes conduct that
was legal when committed

Retroactive criminal statute
that makes it easier to
convict the defendant

Retroactive criminal statute
that increases criminal
punishment

Figure 3.2 The Constitution’s Prohibited Powers
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KEY TAKEAWAYS

- The Constitution protects individuals from certain statutes and
certain governmental procedures.

- A statute is unconstitutional on its face when its wording is
unconstitutional. A statute is unconstitutional as applied when its
enforcement is unconstitutional.

- A court reviews a statute for constitutionality using strict scrutiny if
the statute inhibits a fundamental constitutional right. Strict
scrutiny means that the statute is presumptively invalid, and the
government must prove it is supported by a compelling government
interest and uses the least restrictive means. Occasionally, a court
reviews a statute for constitutionality under the equal protection
clause using the rational basis test, which means that the statute is
constitutional if rationally related to a legitimate government
interest.

- A bill of attainder is when the legislative branch punishes a
defendant without a trial. Ex post facto laws punish criminal
defendants retroactively.

Ex post facto laws punish defendants for acts that were not criminal
when committed, increase the punishment for a crime
retroactively, or increase the chance of criminal conviction
retroactively.

EXERCISES

Answer the following questions. Check your answers using the
answer key at the end of the chapter.

1. A public university raises tuition in the middle of the semester after
students have already paid and sends all registered students a bill
for “fees past due.” Does this violate the prohibition on ex post
facto laws? Why or why not?

2. Read Smith v.Doe, 538 U.S. 84 (2003). Why did the US Supreme Court
hold that Alaska’s Megan’s Law is constitutional? The case is
available at this link: https://scholar.google.com/scholar__
caseccase=14879258853492825339&hl=en&as_sdt=2&as_vis=1&
oi=scholarr

3. Read Stognerv. California, 539 U.S. 607 (2003). Why did the US
Supreme Court hold that California’s Sex Offender statute of
limitations was unconstitutional? The case is available at this
link: http://supreme.justia.com/us/539/607


https://scholar.google.com/scholar_case?case=14879258853492825339&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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3.2 The Due Process and Equal Protection Clauses

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

LEARNING OBJECTIVES

1. Define the B ill of Rights.

2. Define the principle of selective incorporation.

3. Distinguish between substantive and procedural due process.
4. Compare void for vagueness and overbreadth.

5. Ascertain the purpose of the equal protection clause as it applies t o
criminal laws.

Although the legislative branch’s prohibited powers are in Article | of the Constitution,
the Bill of Rights contains most of the constitutional protections afforded to criminal
defendants. The Bill of Rights is the first ten amendments to the Constitution. In
addition, the Fourteenth Amendment, which was added to the Constitution after the
Civil War, has a plethora of protections for criminal defendants in the due process and
equal protection clauses.

The Bill of Rights was originally written to apply to the federal government. However,
US Supreme Court precedent has held that anyconstitutional amendment that is
implicit to due process's concept of ordered liberty must be incorporated into the
Fourteenth Amendment’s protections and applied to the states. > This doctrine is
called selective incorporation, and it includes virtually all the constitutional protections
in the Bill of Rights. Thus although the original focus of the Bill of Rights may have
been limiting the federal government, modern interpretations of the Constitution
ensure that its protections also extend to all levels o f state and local government.

3.2.1 The Meaning of Due Process of Law

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The due process clause states, “No person shall...be deprived of life, liberty, or
property, without due process of law.” The due process clause in the Fifth Amendment
applies to federal crimes and federal criminal prosecutions. The federal due process
clause is mirrored in the Fourteenth Amendment, which guarantees due process of
law in statecriminal prosecutions. Most states have a similar provision in their
constitutions. *

Substantive due process protects individuals from an unreasonable loss of
substantive rights, such as the right to speak freely and the right to privacy.Procedural

3. Duncan v. Louisiana, 391 U.S. 145 (1968), accessed October 20, 2010,http://caselaw.lp.findlaw.com/scripts/
getcase.pl?court=us&vol=391&invol=145.
4. Missouri Constitution, art. |, 8 10, accessed October 10, 2010, http://www.sos.mo.gov/pubs/missouri_constitution.pdf.
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due process protects individuals from being criminally punished without notice and an
opportunity to be heard. Both substantive and procedural due processes ensure that
individuals are not denied their life (capital punishment), liberty (incarceration), or
property (forfeiture) arbitrarily.

3.2.1.1 Void for Vagueness

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Void for vagueness challenges the wording of a statute under the due process clause.
A statute is void for vagueness if it uses words that are indefinite or ambiguous.
Statutes that are not precisely drafted do not provide notice to the public of exactly
what kind of behavior is criminal. In addition, and more important, they give too much
discretion to law enforcement and are unevenly enforced. > With a void for vagueness
challenge, the statute must be so unclear that “men of common intelligence must
guess at its meaning,” ® which is an objective standard.

3.2.1.2 Example of a Statute That Is Void for Vagueness

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

A state legislature enacts a statute that criminalizes “inappropriate attire on public
beaches.” Larry, a law enforcement officer, arrests Kathy for wearing a two-piece
bathing suit at the beach because in his belief, women should wear one-piece bathing
suits. Two days later, Burt, another law enforcement officer, arrests Sarah for wearing
a one-piece bathing suit at the beach because in his belief, women should not be seen
in public in bathing suits. Kathy and Sarah can attack the statute on its face and as
applied as void for vagueness. The term “inappropriate” is unclear and can mean
different things to different people. Thus it gives too much discretion to law
enforcement, is subject to uneven application, and does not give Kathy, Sarah, or the
public adequate notice of what behavior is criminal.

3.2.1.3 Overbreadth

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

A statute is overbroad if it criminalizes both constitutionally protected and
constitutionally unprotected conduct. This challenge is different from void for
vagueness, although certain statutes can be attacked on both grounds. An overbroad
statute criminalizes too much and needs to be revised to target only conduct that is
outside the Constitution’s parameters.

5. U.S. v. White, 882 F.2d 250 (1989), accessed October 6, 2010,http://scholar.google.com/
scholar_case?case=12667022335593752485&hl=en&as_sdt=2&as_vis=1&oi=scholarr.

6. Connally v. General Construction Co., 269 U.S. 385 (1926), accessed October 3, 2010,http://supreme.justia.com/us/269/
385/case.html.
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3.2.1.4 Example of an Overbroad Statute

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

A state legislature enacts a statute that makes it criminal to photograph “nude
individuals who are under the age of eighteen.” This statute is probably overbroad and
violates due process. While it prohibits constitutionally unprotected conduct, such as
taking obscene photographs of minors, it also criminalizes First Amendment

protected conduct, such as photographing a nude baby.
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The Due Process Clause

Amendment V (Applies to Federal
Government)
Amendment XIV (Applies to State
Government)

“No person shall...be deprived of
life, liberty, or property, without
due process of law.”

The government cannot
deny an individual their
substantive rights
(substantive due process)

The government cannot
deprive an individual of
notice and an opportunity
to be heard
(procedural due process)

Statutes cannot be void for
vagueness

Statutes cannot be overbroad

J

Figure 3.3 The Due Process Clause

3.2.1.5 The Equal Protection Clause

El Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The Fourteenth Amendment states in relevant part, “nor shall any State...deny to any
person within its jurisdiction the equal protection of the laws.” Theequal protection
clause applies to the stategovernment. State constitutions generally have a similar
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provision. 'The equal protection clause prevents the state government from enacting
criminal laws that discriminate in an unreasonable and unjustified manner. The Fifth
Amendment due process clause prohibits the federal government from discrimination
if the discrimination is so unjustifiable that it violates due process of law. °

The prohibition on governmental discrimination is not absolute; it depends on the
class of persons targeted for special treatment. In general, court scrutiny is
heightened according to a sliding scale when the subject of discrimination is an
arbitrary classification. Arbitrary means random and often includes characteristics an
individual is born with, such as race or national origin. The most arbitrary
classifications demand strict scrutiny, which means the criminal statute must be
supported by a compelling government interest. Statutes containing classifications that
are not arbitrary must have a rational basis and be supported by a

legitimate government interest.

Criminal statutes that classify individuals based on their race must be given strict
scrutiny because race is an arbitrary classification that cannot be justified. Modern
courts do not uphold criminal statutes that classify based on race because there is no
government interest in treating citizens of a different race more or less harshly. °

Criminal statutes that have a rational basis for discrimination and are supported by a
legitimate government interest candiscriminate, and frequently do. Criminal statutes
that punish felons more severely when they have a history of criminal behavior, for
example, three-strikes statutes, are supported by the legitimate government interests
of specific and general deterrence and incapacitation. Note that the basis of the
discrimination, a criminal defendant's statusasa convictedfelon, is rational, not arbitrary
like race. Thus although these statutes discriminate, they are constitutional pursuant
to the equal protection clause.

7. California Constitution, art. |, 8 7, accessed October 4, 2010,http://www.leginfo.ca.gov/.const/.article_1.

8. Bolling v. Sharpe, 347 U.S. 497 (1954), accessed October 4, 2010,http://scholar.google.com/
scholar_case?case=16234924501041992561&hl=en&as_sdt=2&as_vis=1&oi=scholarr.

9. Loving v. Virginia, 388 U.S. 1 (1967), accessed October 4, 2010, http://www.law.cornell.edu/supct/html/historics/
USSC_CR_0388_0001_Z0O.html.
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The Equal Protection Clause

Amendment XIV: “nor shall any State...
toa ﬁ.persun within its
juris :tiun

e aqua ,prate:tinn
he laws.

Statutes that discriminate
arbitrarily must be subject to
strict scrutiny supported by a

compelling government interest

Statutes that have a rational

basis for discrimination must

be supported by a legitimate
government interest

Figure 3.4 The Equal Protection Clause

KEY TAKEAWAYS

- The Bill of Rights is the first ten amendments to the Constitution

and contains many protections for criminal defendants.

- Selective incorporation applies most of the constitutional

protections in the B ill of Rights to the states.

- Substantive due process protects criminal defendants from

unreasonable government intrusion on their substantive
constitutional rights. Procedural due process provides criminal
defendants with notice and an opportunity to be heard before
imposition of a criminal punishment.

- A statute that is void for vagueness is so imprecisely worded that it

gives too much discretion to law enforcement, is unevenly applied,
and does not provide notice of what is criminal. A statute that is
overbroad includes constitutionally protected conduct and therefore
unreasonably encroaches upon individual rights.
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- The equal protection clause prevents the state government from
enacting criminal laws that arbitrarily discriminate. The Fifth
Amendment due process clause extends this prohibition to the
federal government if the discrimination violates due process of
law.

EXERCISES

Answer the following questions. Check your answers using the
answer key at the end of the chapter.

1. Alocal ordinance makes it a misdemeanor to dress in “gang attire.”
Is this ordinance constitutional? Why or why not?

2. Read Smith v.Goguen, 415 U.S. 566 (1974). Why did the US Supreme
Court strike down the Massachusetts flag misuse statute? The case
is available at this link: https://scholar.google.com/scholar_
case?case=14723025391522670978&hl=en&as_sdt=2&as_vis=1&
oi=scholarr

3. Read Grayneadyv. City ofRockford, 408 U.S. 104 (1972). In Grayned, the
US Supreme Court analyzed an ordinance prohibiting individuals
from willfully making a noise or disturbance on grounds adjacent to
a school building that disturbs the peace or good order of the school
session. Did the Court hold that this ordinance was constitutional?
Why or why not? The case is available at this link: https://supreme.
justia.com/cases/federal/us/408/104/case.html

4. Read Justice Sandra Day O’Connor’s concurring opinion in
Lawrencev. Texas, 539 U.S.558 (2003). Why did Justice O’Conner feel
that Texas’s sodomy law was unconstitutional? The case is available
at this link: https://www.law.cornell.edu/supct/html/02-102.ZC.
html

3.3 Freedom of Speech

el Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

LEARNING OBJECTIVES

1. Define speech under the First Amendment.

2. Identify five types of speech that can be governmentally regulated in
spite of the First Amendment.

3. Ascertain the constitutional parameters for statutes that criminalize
speech.
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The First Amendment states, in relevant part, “Congress shall make no law...abridging
the freedom of speech.” Although this language specifically targets federal Congress,
the First Amendment has been held applicable to the states by virtue of selective
incorporation. '° Most state constitutions have a similar provision protecting freedom
of speech. "

Freedom of speech has been the focus of countless judicial opinions. To summarize
US Supreme Court precedent, the word speech has been interpreted to cover virtually
any form of expression, including verbal and written words, pictures, photographs,
videos, and songs. First Amendment speech also includes expressive conduct such as
dressing a certain way, '* flag burning, "> and cross burning. '

3.3.1 Exceptions to the First Amendment’s Protection of Free

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

In general, courts have examined the history of the Constitution and the policy
supporting freedom of speech when creating exceptions to its coverage. Modern
decisions afford freedom of speech the strictest level of scrutiny; only a compelling
government interest can justify an exception, which must use the least restrictive
means possible. " For the purpose of brevity, this book reviews the constitutional
exceptions to free speech in statutes criminalizing fighting words, incitement to riot,
hate crimes, and obscenity.

10. Gitlow v. New York, 268 U.S. 652 (1925), accessed October 5, 2010,http://supreme.justia.com/us/268/652/case.html.

11. lllinois Constitution, art. |, § 4, accessed October 9, 2010,http://www.ilga.gov/commission/Irb/con1.htm.

12. Tinker v. Des Moines Independent Community School District, 393 U.S. 503 (1969), accessed October 8, 201,
http://supreme.justia.com/us/393/503/case.html

13. Texas v. Johnson, 491 U.S. 397 (1989), accessed October 5, 2010,http://caselaw.lp.findlaw.com/scripts/
getcase.pl?court=us&vol=491&invol=397.

14. RAAV. v. St. Paul, 505 U.S. 377 (1992), accessed October 5, 2010,http://caselaw.Ip.findlaw.com/scripts/
getcase.pl?court=us&vol=505&invol=377.

15. Sable Communis. of California, Inc. v. FCC, 492 U.S. 115 (1989), accessed October 5, 2010,http://supreme.justia.com/us/
492/115/case.html.
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The First Amendment

al; ﬂé'ﬂ"g'”:?.i ?“ : u:f#s!an“::"hf

Speech includes: verbal and
written words, pictures,
photographs, videos, songs, and
expressive conduct such as flag
burning, dressing a certain
way, and cross burning

Exceptions: speech that poses a
clear and present danger and
obscenity can be regulated

Figure 3.5 The First Amendment

3.3.1.1 Fighting Words

E® Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Although the First Amendment protects peacefulspeech and assembly, if speech
creates a clear and present danger to the public, it can be regulated. ° This includes
fighting words, “those which by their very utterance inflict injury or tend to incite an
immediate breach of the peace.” "’

Any criminal statute prohibiting fighting words must be narrowly tailored and focus
on imminent rather than future harm. Modern US Supreme Court decisions indicate a
tendency to favor freedom of speech over the government’s interest in regulating
fighting words, and many fighting words statutes have been deemed unconstitutional

16. Schenck v. U.S., 249 U.S. 47 (1919), accessed October 5, 2010, http://supreme.justia.com/us/249/47/case.html.
17. Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942), accessed October 6, 2010,http://caselaw.lp.findlaw.com/cgibin/
getcase.pl?friend=wisbar&navby=case&court=us&vol=315&invol=568&pageno=574.
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under the First Amendment or void for vagueness and overbreadth under the Fifth
Amendment and Fourteenth Amendment due process clause. '

3.3.1.2 Example of an Unconstitutional Fighting Words Statute

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Georgia enacted the following criminal statute: “Any person who shall, without
provocation, use to or of another, and in his presence...opprobrious words or abusive
language, tending to cause a breach of the peace...shall be guilty of a misdemeanor”
(Ga. Code § 26-6303). The US Supreme Court determined that this statute was
overbroad, void for vagueness, and unconstitutional under the First Amendment.

The Court held that the dictionary definitions of “opprobrious” and “abusive” give
them greater reach than fighting words. Thus the statute is overbroad and does not
restrict its prohibition to imminent harm. Opprobrious and abusive have various
meanings, so the statute is also subject to uneven enforcement and is void for
vagueness. As the Court stated, this language “licenses the jury to create its own
standard in each case.” *°

3.3.1.3 Incitement to Riot

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Incitement to riot can also be regulated under the clear and present danger exception.
Similar to fighting words, an incitement to riot statute must prohibit imminent lawless
action. *' Statutes that prohibit simple advocacy with no imminent threat or harm
cannot withstand the First Amendment’s heightened scrutiny.

3.3.1.4 Example of an Unconstitutional Incitement to Riot Statute

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Ohio enacted a statute that criminalized “advocat[ing]...the duty, necessity, or
propriety of crime, sabotage, violence, or unlawful methods of terrorism as a means
of accomplishing industrial or political reform” and “voluntarily assembl[ing] with any
society, group or assemblage of persons formed to teach or advocate the doctrines of
criminal syndicalism” (Ohio Rev. Code Ann. 8 2923.13). A Ku Klux Klan leader was
convicted under the statute after the media broadcast films of him leading a KKK
meeting. The US Supreme Court held, “Accordingly, we are here confronted with a
statute which, by its own words and as applied, purports to punish mere advocacy and
to forbid, on pain of criminal punishment, assembly with others merely to advocate

18. Lewis v. City of New Orleans, 415 U.S. 130 (1974), accessed October 7, 2010,http://caselaw.lp.findlaw.com/scripts/
getcase.pl?navby=case&court=us&vol=415&invol=130.

19. Gooding v. Wilson, 405 U.S. 518 (1972), accessed October 7, 2010, http://scholar.google.com/
scholar_case?case=3138831397470557431&hl=en&as_sdt=2&as_vis=1&oi=scholarr.

20. Gooding v. Wilson, 405 U.S. 518, 528 (1972), quoting Herndon v. Lowry, 301 U.S. 242, 263 (1937), accessed October 7,
2010, http://scholar.google.com/scholar_case?case=3138831397470557431&hl=en&as_sdt=2&as_vis=1&oi=scholarr.

21. Brandenburg v. Ohio, 395 U.S. 444 (1969), accessed October 6, 2010,http://supreme.justia.com/us/395/444/case.html.
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the described type of action. Such a statute falls within the condemnation of the First
and Fourteenth Amendments.” %

3.3.1.5 Hate Crimes

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Many states and the federal government have enacted hate crimes statutes. When
hate crimes statutes criminalize speech, including expressive conduct, a First
Amendment analysis is appropriate. When hate crimes statutes enhance a penalty for
criminal conduct that is not expressive, the First Amendment is not applicable. *

Hate crimes statutes punish conduct that is targeted at specific classifications of
people. These classifications are listed in the statute and can include race, ethnicity,
gender, sexual orientation, or religion. Hate crimes statutes that criminalize speech
can be constitutional under the clear and present danger exception if they are tailored
to apply only to speech or expressive conduct that is supported by the

intent to intimidate. **This can include speech and expressive conduct such as threats
of imminent bodily injury, death, or cross burning. Hate crimes statutes must be
narrowly drafted, and cannot be void for vagueness or overbroad.

Hate crimes statutes that criminalize the content of speech, like a prejudicial
opinion about a certain race, ethnicity, gender, sexual orientation, or religion are
unconstitutional under the First Amendment. *° Statutes of this nature have been held to
have a “chilling effect” on free expression by deterring individuals from expressing
unpopular views, which is the essence of free speech protection. Although this type of
speech can stir up anger, resentment, and possibly trigger a violent situation, the First
Amendment protects content-based speech from governmental regulation without strict

scrutiny exposing a compelling government interest.

3.3.1.6 Example of an Unconstitutional Statute Prohibiting Cross
Burning

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

St. Paul, Minnesota, enacted the Bias-Motivated Crime Ordinance, which prohibited
the display of a symbol that a person knows or has reason to know “arouses anger,
alarm or resentment in others on the basis of race, color, creed, religion or gender”
(Ordinance, St. Paul, Minn., Legis. Code § 292.02 (1990)).

In RA.V.v.St.Paul, 505 U.S. 377 (1992) (http://caselaw.findlaw.com/us-supreme-court/
505/377.html), the US Supreme Court held that this ordinance was unconstitutional on

22. Brandenburg v. Ohio, 395 U.S. 444, 449 (1969), accessed October 6, 2010,http://supreme.justia.com/us/395/444/
case.html.

23. Wisconsin v. Mitchell, 508 U.S. 47 (1993), accessed October 7, 2010,http://www.law.cornell.edu/supct/html/
92-515.Z20.html.

24. Virginia v. Black, 535 U.S. 343 (2003), accessed October 5, 2010, http://caselaw.lp.findlaw.com/scripts/
getcase.pl?court=us&vol=000&invol=01-1107.

25. R.A.V. v. St. Paul, 505 U.S. 377 (1992), accessed October 5, 2010,http://caselaw.lp.findlaw.com/scripts/
getcase.pl?court=us&vol=505&invol=377.
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its face because regulation was based on the content of speech, with no additional
requirement for imminent lawless action. The Court held that the ordinance did not
proscribe the use of fighting words (the display of a symbol) toward specific groups of
individuals, which would be an equal protection clause challenge. Instead, the Court
determined that the statute prohibited the use of specific types of fighting words, for
example, words that promote racial hatred, and this is impermissible as viewpoint-
based censorship. As the Court stated, “[cJontent-based regulations are presumptively
invalid.” *°

3.3.1.7 Example of a Constitutional Statute Prohibiting Cross Burning

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Virginia enacted a statute that makes it criminal “for any person..., with the intent of
intimidating any person or group..., to burn...a cross on the property of another, a
highway or other public place” (Va. Code Ann. § 18.2-423). The US Supreme Court held
this statute constitutional under the First Amendment because it did not single out
cross burning indicating racial hatred, as the Minnesota cross-burning ordinance did.
The Court stated, “Unlike the statute at issue in RA. V., the Virginia statute does not
single out for opprobrium only that speech directed toward ‘one of the specified
disfavored topics.’ /d., at 391.” It does not matter whether an individual burns a cross
with intent to intimidate because of the victim's race, gender, or religion, or because of
the victim’s “political affiliation, union membership, or homosexuality.” *’

3.3.1.8 Obscenity

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Another exception to free speech is obscenity. Obscenity is usually conveyed by
speech, such as words, pictures, photographs, songs, videos, and live performances.
However, obscenity is not protectedspeech under the First Amendment. **

In Millerv.California, 413 U.S. 15 (1973) (http://scholar.google.com/scholar_
case?case=287180442152313659&hl|=en&as_sdt=2&as_vis=1&oi=scholarr), the US
Supreme Court devised a three-part test to ascertain if speech is obscene and subject
to government regulation. Generally, speech is obscene if (1) the average person,
applying contemporary community standards would find that the work, taken as a
whole, appeals to the prurient interest in sex; (2) it depicts sexual conduct specifically
defined by the applicable state law in a patently offensive way; and (3) it lacks serious
literary, artistic, political, or scientific value. %

26. R.A.V. v. St. Paul, 505 U.S. 377, 382 (1992), accessed October 5, 2010, http://caselaw.lp.findlaw.com/scripts/
getcase.pl?court=us&vol=505&invol=377.

27.Virginia v. Black, 535 U.S. 343, 359 (2003), accessed October 5, 2010,http://caselaw.|p.findlaw.com/scripts/
getcase.pl?court=us&vol=000&invol=01-1107.

28. Roth v. United States, 354 U.S. 476 (1957), accessed October 7, 2010, http://supreme.justia.com/us/354/476/case.html.

29. Miller v. California, 413 U.S. 15 (1973), accessed October 7, 2010,http://scholar.google.com/
scholar_case?case=287180442152313659&hl|=en&as_sdt=2&as_vis=1&oi=scholarr.
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3.3.1.9 Example of Speech That Is Not Obscene

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

In Jenkinsv.Georgia, 418 U.S. 153 (1974) (http://caselaw.Ip.findlaw.com/scripts/getcase.
pl?navby=case&court=us&vol=418&invol=153), the US Supreme Court viewed the
film Carnal Knowledge to determine whether the defendant could be constitutionally
convicted under an obscenity statute for showing it at a local theater. The Court
concluded that most of the film’s sexual content was suggest ive rather than explicit,
and the only direct portrayal of nudity was a woman'’s bare midriff. Thus although a
jury convicted the defendant after viewing the film, the Court reversed the conviction,
stating that the film does not constitute the hard-core pornography that the three-part
test for obscenity isolates from the First Amendment'’s protection. The Court stated,
“Appellant's showing of the film ‘Carnal Knowledge’ is simply not the ‘public portrayal
of hard core sexual conduct for its own sake, and for the ensuing commercial gain’
which we said was punishable in Miller, 1d., at 35." *

3.3.1.10 Nude Dancing

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Statutes that regulate nude dancing have also been attacked under the First
Amendment. Although the US Supreme Court has ruled that nude dancing is
constitutionally protected expression, it has also upheld reasonable restrictions on
nudity, such as requirements that nude dancers wear pasties and a g-string. '

Potential
Conduct . Necessary Statutory
o Constitutional Requirements
Prohibited Challenge q
First o .
N Must proscribe imminent
Fighting Amendment, .
lawless action, be narrowly
words Vague, drafted, precise
overbreadth P
First Must proscribe imminent
Incitement Amendment, lawless action, be narrowly
to riot vague, drafted, precise; cannot
overbreadth prohibit simple advocacy

Table 3.1 Statutes Prohibiting Speech under a First Amendment
Exception

30. Jenkins v. Georgia, 418 U.S. 153, 161 (1974), accessed October 7, 2010,http://caselaw.lp.findlaw.com/scripts/
getcase.pl?navby=case&court=us&vol=418&invol=153.

31. City of Erie et al v. Pap’s A.M., 529 U.S. 277 (2000), accessed October 11, 2010, http://caselaw.lp.findlaw.com/scripts/
getcase.pl?court=us&vol=000&invol=98-1161.
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Must be narrowly drafted,

First precise; must target speech
Hate Amendment, supported by the intent to
speech vague, intimidate; cannot be content

overbreadth based without a compelling

government interest

Must be narrowly drafted,

First precise; must target speech
. Amendment that appeals to a prurient

Obscenity ’ . PPt PT] .
vague, interest in sex, depicts sex in a
overbreadth patently offensive way, lacks

serious social value

First

Nude Amendment )

i ’ Can be reasonably restricted

dancing vague,

overbreadth

Table 3.1 Statutes Prohibiting Speech under a First Amendment
Exception

LAW AND ETHICS

Should Depictions of Animal Cruelty Be Protected by the First
Amendment?

Congress enacted 18 U.S.C. § 48, which criminalizes commercial
creation, sale, or possession of a visual or auditory depiction in which
a living animal is intentionally maimed, mutilated, tortured,
wounded, or killed, if that conduct violates federal or state law where
the creation, sale, or possession takes place.

In UnitedStatesv. Stevens, 552 U.S. 442 (2010), the US Supreme Court
held that this statute is faciallyoverbroadand violative of the
FirstAmendment. Specifically, the Court held that depictions of animal
cruelty are entitled to First Amendment protection, and the statute is
presumptivelyinvalidbecause it is contentbased. In addition, the Court
stated that the government’s interest in censoring this type of
material is not compelling enough to outweigh the prohibition on
protected speech and that the statute on its face included material
that may have redeeming social value. The Court’s opinion is
available at this link: http://www.law.cornell.edu/supct/html/
08-769.Z0.html
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1. Do you think the First Amendment should protect material
depicting animal cruelty? Why or why not?

2. What are some possible consequences of criminalizing this type of
speech?

Check your answers to both questions using the answer key at the
end of the chapter.

KEY TAKEAWAYS

» Speech under the First Amendment is any form of expression, such as
verbal or written words, pictures, videos, and songs. Expressive conduct,
such as dressing a certain way, flag burning, and cross burning, is also
considered First Amendment speech.

» Five types of speech that can be governmentally regulated are fighting
words, incitement to riot, hate speech, obscenity, and nude dancing.

« Statutes that prohibit fighting words and incitement to riot must be narrowly
drafted to include only speech that incites imminent unlawful action, not
future harm or general advocacy. Statutes that prohibit hate speech must
be narrowly drafted to include only speech that is supported by the intent to
intimidate. Statutes that prohibit obscenity must target speech that appeals
to a prurient interest in sex, depicts sexual conduct in a patently offensive
way, and has little or no literary, artistic, political, or scientific value. Nude
dancing can be regulated as long as the regulation is reasonable, such as
requiring dancers to wear pasties and a g-string.

EXERCISES

Answer the following questions. Check your answers using the
answer key at the end of the chapter.

1. A state statute enhances the penalty for battery if the crime is
committed “because of the victim’s race.” To prove race-biased
intent, it is frequently necessary to admit evidence of the
defendant’s statements indicating racial hatred and intolerance.
Does this statute violate the First Amendment’s free speech
protection? Why or why not? Read the case on which this question is
based,Wisconsinv. Mitchell, 508 U.S. 47 (1993). The case is available at
this link:http://www.law.cornell.edu/supct/html/92-515.Z0.html

2. Read Renov. American Civ. Liberties Union, 521 U.S. 844 (1997). This
case reviews the constitutionality of a federal statute regulating
Internet activity to protect minors. Why did the US Supreme Court
hold that certain provisions o f the federal Communications
Decency Act of 1996 were unconstitutional? The case is available at


http://www.law.cornell.edu/supct/html/92-515.ZO.html

97

this link: http://caselaw.lp.findlaw.com/scripts/getcase.
pl?court=us&vol=000&invol=96-511

3. Read Holderv. Humanitarian Law Project, 130 S. Ct. 2705 (2010). Did
the US Supreme Court uphold a federal statute prohibiting aid to
terrorist groups? Why or why not? The case is available at this link:
http://scholar.google.com/scholar__
case?case=3116082426854631219&hl=en&as_sdt=2&as_vis=1&
oi=scholarr

3.4 The Right to Privacy

@ Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

LEARNING OBJECTIVES

1. Ascertain the constitutional amendments that support a right to
privacy.

2. Ascertain three constitutionally protected individual interests that are
included in the right to privacy.

The federal Constitution does not explicitly protect privacy. However, several of the
amendments in the Bill of Rights ensure and protect individual decision making and
autonomy from governmental intrusion. Thus modern interpretations of the
Constitution by the US Supreme Court have created a right to privacy. > This right is
considered fundamental and subject to strict scrutiny; only a compelling government
interest can justify a statute encroaching on its protections. Many states include an
explicit right to privacy in their state constitutions. *

3.4.1 The Constitutional Amendments Protecting Privacy

el Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

US Supreme Court precedent has held that the right to privacy comes from the First,
Third, Fourth, Fifth, Ninth, and Fourteenth Amendments. The First Amendment
protects the right to speak freely, assemble peacefully, and worship according to
individual choice. The Third Amendment prohibits the government from forcing
individuals to quarter, house, or feed soldiers. The Fourth Amendment prevents the
government from unreasonably searching or seizing an individual or an individual's
property. The Fifth and Fourteenth Amendments provide due process of law before
the government can deprive an individual of life, liberty, or property. The Ninth
Amendment states that rights not explicitly set forth in the Constitution may still exist.
Taken together, these amendments indicate that the Constitution was written to erect

32. Griswold v. Connecticut, 381 U.S. 479 (1965), accessed October 9, 2010,http://caselaw.lp.findlaw.com/scripts/
getcase.pl?court=us&vol=381&invol=479.
33. Hawaii Constitution, art. |, § 6, accessed October 9, 2010, http://hawaii.gov/Irb/con/conart1.html.
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a barrier between individuals and an overly intrusive and regulatory government. In
modern society, this right to privacy guarantees the right to use birthcontrol, the right
to an abortion, and the right to participate in consensual sexual relations.

3.4.1.1 The Right to Use Birth Control

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The right to privacy was first established in the US Supreme Court case of Griswold\v.
Connecticut, 381 U.S. 479 (1965) (http://caselaw.lp.findlaw.com/scripts/getcase.
pl?court=us&vol=381&invol=479). In Griswold, the defendants, Planned Parenthood
employees, were convicted of prescribing birth control as accessories under two
Connecticut statutes that criminalized the use of birth control. The Court found the
statutes unconstitutional, holding that the First, Third, Fourth, Fifth, and Ninth
Amendments created a “penumbra” of unenumerated constitutional rights, including
zones of privacy. > The Court stated that marital privacy, especially, deserved the
utmost protection from governmental intrusion. The Griswold case set the stage for
other fundamental privacy rights related to intimacy, including the right to an abortion
and the right to consensual sexual relations.

3.4.1.2 The Right to an Abortion

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The right to an abortion was set forth in the seminal US Supreme Court case of Roev.
Wade, 410 U.S. 113 (1973) (https://scholar.google.com/scholar_
case?case=12334123945835207673&g=Roe+v.+Wade&hl=en&as_sdt=2,5). In Roe,
which examined a Texas statute criminalizing abortion, the Court held that every
woman has the right to a legal abortion through the first trimester of pregnancy. In
the aftermath of the Roedecision, more than half of the nation’s state laws
criminalizing abortion became unconstitutional and unenforceable. The Court held
that state government has a legitimate interest in protecting a pregnant woman and
her fetus from harm, which becomes a compelling interest when she has reached full
term. However, during the first trimester, health concerns from abortion do not justify
the erosion of a woman'’s right to make the abortion decision. ** The Court thereafter
struck down the Texas antiabortion statute as overbroad under the Fourteenth
Amendment due process clause. Specifically, the Court held that during the first
trimester of pregnancy, the abortion decision must be left to the pregnant woman and
her attending physician. ** In a recent decision post-Roe, the Court upheld a federal
statute criminalizing partial-birth abortion, on the grounds that it was not void for
vagueness or overbroad under the Fifth Amendment due process clause. >’

34. Griswold v. Connecticut, 381 U.S. 479, 483 (1965), accessed October 9, 2010, http://caselaw.lp.findlaw.com/scripts/
getcase.pl?court=us&vol=381&invol=479.

35. Roe v. Wade, 410 U.S. 113, 162 (1973), accessed October 10, 2010,http://www.law.cornell.edu/supct/html/historics/
USSC_CR_0410_0113_ZO.html.

36. Roe v. Wade, 410 U.S. 113, 164 (1973), accessed October 10, 2010, http://www.law.cornell.edu/supct/html/historics/
USSC_CR_0410_0113_Z0.html.

37. Gonzales v. Carhart, 127 S. Ct. 1610 (2007), accessed October 11, 2010,http://scholar.google.com/
scholar_case?case=7079370668659431881&hl=en&as_sdt=2&as_vis=1&oi=scholarr.
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3.4.1.3 The Right to Consensual Sexual Relations

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Even in the aftermath of Roev.Wade, courts were reluctant to interfere with states’
interests in enacting and enforcing statutes that criminalized sexual conduct. In
Bowersv.Hardwick, 478 U.S. 186 (1986) (http://caselaw.Ip.findlaw.com/scripts/getcase.
pl?court=us&vol=478&invol=186), the US Supreme Court upheld a Georgia statute that
made it a crime to engage in consensual sodomy. ** The Court stated that there is no
fundamental right to engage in sodomy and that the history of protecting marriage
and family relationships should not be extended in this fashion. ** Many years later,
the Court changed its stance and overruled Bowers in Lawrencev.Texas, 539 U.S. 558
(2003) (http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=000&
invol=02-102). In Lawrence, a Texas statute criminalizing homosexual sodomy was
attacked on its face and as applied to two men who were discovered engaging in sex
in their bedroom during a law enforcement search for weapons. The

Lawrence decision rested on the due process clause of the Fourteenth Amendment.
The Court held that intimate choices are a form of liberty protected by the due process
clause, whether or not consenting individuals are married. The Court thereafter struck
down the Texas sodomy statute because it was not justified by a sufficient
government interest. *°

3.4.1.4 Example of a Right to Privacy Analysis

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Most states have statutes criminalizing consensual incest, which is sexual intercourse
between family members who cannot legally marry. If an individual attacks a
consensual incest statute as unconstitutional under the right to privacy, the court will
balance the state’s interest in preventing harm to an infant, such as birth defects, with
an individual's interest in having consensual sexual intercourse with a family member,
using strict scrutiny. If the court finds that the government interest is compelling, it can
uphold the statute as long as it is not vague or overbroad.

38. Bowers v. Hardwick, 478 U.S. 186 (1986), accessed October 11, 2010,http://caselaw.lp.findlaw.com/scripts/
getcase.pl?court=us&vol=478&invol=186.

39. Bowers v. Hardwick, 478 U.S. 186, 194-195 (1986), accessed October 11, 2010,http://caselaw.lp.findlaw.com/scripts/
getcase.pl?court=us&vol=478&invol=186.

40. Lawrence v. Texas, 539 U.S. 558 (2003), accessed October 11, 2010,http://caselaw.Ip.findlaw.com/scripts/
getcase.pl?court=us&vol=000&invol=02-102.
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The Right to Privacy

Amendments I, lll, IV, V, I1X, and XIV

Includes the following:
« Right to use birth control
* Right to an abortion
« Right of adults to have
consensual sexual relations

Statutes that invade
privacy are subject to
strict scrutiny

Figure 3.6 The Right to Privacy

KEY TAKEAWAYS

- The constitutional amendments supporting the right to privacy are
the First, Third, Fourth, Fifth, Ninth, and Fourteenth Amendments.

- The right to privacy in the Constitution protects an individual’s
right to use contraceptives, to receive an abortion through the first
trimester, and to engage in consensual sexual relations.

EXERCISES

Answer the following questions. Check your answers using the
answer key at the end of the chapter.

1. A state statute prohibits inmates in state prison from engaging in
consensual sodomy. An inmate is prosecuted under the statute. How
will a court determine whether this statute is constitutional? Read
the statute on which this exercise is based: California Penal Code §
286(e), http://law.onecle.com/california/penal/286.html



http://law.onecle.com/california/penal/286.html
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2. Read Planned Parenthoodyv. Casey, 505 U.S. 833 (1992). In Casey,
Pennsylvania modified its abortion statute to include a twenty-four-
hour waiting period and informed consent for minors. Did the US
Supreme Court uphold the Pennsylvania abortion statute? The case is
available at this link: http://www.law.cornell.edu/supct/html/91-744.
ZS.html

3.5 The Right to Bear Arms

el Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

LEARNING OBJECTIVE

1. Ascertain the constitutional parameters of an individual’s right to
possess a handgun under the Second Amendment.

Although the federal Constitution specifically references a right to bear arms in
theSecond Amendment, the US Supreme Court has not interpreted this amendment
in a significant fashion until recently. The Second Amendment provides “[a] well
regulated Militia, being necessary to the security of a free state, the right of the people
to keep and bear Arms, shall no t be infringed.” Many state constitutions have a
similar provision. *' In 2008, the US Supreme Court explored the Second Amendment
and its effect on weapons possession in a case attacking Washington, DC, firearms
legislation. **

In Districtof Columbiav.Heller, 128 S. Ct. 2783 (2008) (https://scholar.google.com/
scholar_case?case=2739870581644084946&q=District+of+Columbia+v.+Heller&
hl=en&as_sdt=2,5), the Court affirmed the Court of Appeals for the D.C. Circuit in
striking provisions of the Firearms Control Regulations Act of 1975. The Court struck
the portions of this act that banned the possession of handguns and mandated that
all legal firearms must be kept unloaded and disassembled while in the home.
Although the District Court held that the Second Amendment applies only to the
militia, the US Supreme Court emphasized that the Second Amendment is exercised
individually and belongs to all Americans. The Court also expanded previous
interpretations of the Second Amendment to cover an individual's right to possess a
usable handgun in the home for self-defense. The Heller case is unprecedented and is
the first to address individual handgun possession under the Second Amendment.
However, the Heller ruling is narrow and specifically excludes firearms restrictions o n
felons, the mentally ill, firearm possession in or near schools or government buildings,
and the commercial sale of firearms. The Heller decision also fails to extend the Second
Amendment’s protections to the states because Washington, DC, is a federal enclave.

In McDonaldv. Chicago, 130 S.Ct. 3020 (2010) (https://scholar.google.com/scholar_
case?case=5141154246897960488&q=McDonald+v.+Chicago&hl=en&as_sdt=2,5), the

41. Eugene Volokh, “State Constitutional Right to Keep and Bear Arms Provisions,” UCLA website, accessed October 22, 2010,
http://www.law.ucla.edu/volokh/beararms/statecon.htm.

42. District of Columbia v. Heller, 128 S. Ct. 2783 (2008), accessed October 13, 2010,http://www.law.cornell.edu/supct/html/
07-290.Z0.html.
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US Supreme Court revisited the gun possession issue by reviewing and rejecting as
unconstitutional a handgun ban in the city of Chicago, Illinois. In McDonald, the Court
took the extra step of extending the Heller ruling to the states, holding that the Second
Amendment applies to the states via its selective incorporation into the due process
clause. However, McDonald did not expand the ruling in Heller in other ways and
reemphasized the Heller exceptions of firearms restrictions on felons, the mentally ill,
firearm possession in or near schools or government buildings, and the commercial
sale of firearms.

3.5.1 Example of an Appropriate Restriction on Firearms

mEl Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Dirk is a public middle-school janitor. Occasionally, with the permission of the
principal, Dirk stays overnight in an outbuilding on campus when he works a
particularly late shift. Dirk wants to keep a handgun in the outbuilding, for protection.
If Dirk’s state has a statute prohibiting the possession of a handgun within one mile of
any public school, Dirk cannot keep a handgun in the outbuilding for self- defense.
Modern US Supreme Court precedent holds that the Second Amendment protects an
individual's right to possess a handgun in the home for self-defense. However, this
precedent specifically exempts firearm possession near schools. Unless newer
precedent expands the ruling to include firearm possession near schools, the statute
in Dirk’s state is constitutional.
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The Second Amendment

s e ifrothe Infrhmed

Includes: the right to possess a
usable handgun in the home
for self-defense

Exceptions: convicted felons,

the mentally ill, commercial sale
of firearms, and possession of a
firearm near schools and
government buildings

Figure 3.7 The Second Amendment

KEY TAKEAWAY

+ Pursuant to recent US Supreme Court precedent, the Second
Amendment protects an individual’s right to possess a usable
handgun in the home for self-defense. This protection does not
cover felons, the mentally ill, firearm possession near schools and
government buildings, or the commercial sale of firearms.

EXERCISES

Answer the following questions. Check your answers using the
answer key at the end of the chapter.

1. A state court order forbids the defendant from possessing a
handgun while on probation. This makes it impossible for the
defendant to resume his career as a police officer. How will this
court order be analyzed under recent US Supreme Court precedent
interpreting the Second Amendment?
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2. Read Lewisv. U.S., 445 U.S. 55 (1980). In Lewis, the defendant, a felon,
was convicted under a federal statute for possession of a firearm by
a convicted felon. The defendant claimed that this was
unconstitutional because he was not represented by counsel during
his trial on the original felony. The defendant never sought a
pardon or reversal of his conviction for the original felony on
appeal. Did the US Supreme Court uphold the defendant’s
conviction for possession of a firearm by a convicted felon? The case
is available at this link: https://scholar.google.com/scholar__
case?case=1988023855177829800&hl=en&as_sdt=28&as_vis=1&
oi=scholarr

3. Read U.S.v. Lopez, 514 U.S. 549 (1995). In Lopez, the US Supreme
Court held that a federal statute prohibiting firearms near schools
was unconstitutional because it regulated conduct that had no effect
on interstate commerce and thus exceeded Congress’s authority
under the commerce clause. If a state enacts a similar statute,
would this be constitutional under the Second Amendment? The
case is available at this

4. link: https://scholar.google.com/scholar_
case<case=18310045251039502778&hl=en&as_sdt=2&as_vis=1&
oi=scholarr

3.6 Excessive Punishment

=8 Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

LEARNING OBJECTIVES

1. Compare an inhumane procedure with disproportionate punishment
under the Eighth Amendment.

2. Identify the most prevalent method of execution pursuant to the death
penalty.

3. Ascertain crime(s) that merit capital punishment.

4. lIdentify three classifications of criminal defendants who cannot be
constitutionally punished by execution.

5. Define three-strikes laws, and ascertain if they constitute cruel and
unusual punishment pursuant t o the Eighth Amendment.

6. Ascertain the constitutionality of sentencing enhancements under the
Sixth Amendment right to a jury trial.
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The prohibition against cruel and unusual punishment comes from theEighth
Amendment, which states, “Excessive bail shall not be required, nor excessive fines
imposed, nor cruel and unusual punishments inflicted.” State constitutions often have
similar provisions. ** Although the ban on cruel and unusual punishment relates
directly to sentencing, which is a criminal procedure issue, criminal statutes mandating
various penalties can be held unconstitutional under the Eighth Amendment just like
statutes offending the due process clause, so a brief discussion is relevant to this
chapter. Another facet of excessive punishment is a criminal sentencing enhancement
that is based o n facts not found beyond a reasonable doubt by a jury. This has been
held to violate the Sixth Amendment, which states, “In all criminal prosecutions, the
accused shall enjoy the right to a...trial, by an impartial jury of the State and district
wherein the crime shall have been committed.”

In this section, three issues are analyzed and discussed: the infliction of
cruel punishment, a criminal sentence that is too severe, and a criminal sentence that is
invalid under the right to a jury trial.

3.6.1 Infliction of Cruel Punishment

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

In general, the government must refrain from inflicting cruel or barbaric punishments
on criminal defendants in violation of the Eighth Amendment. In particular, cases
asserting that a criminal punishment is inhumane often focus oncapital punishment,
which is the death penalty.

3.6.1.1 Synopsis of the History of Capital Punishment

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The death penalty has been used as a criminal punishment since the eighteenth
century BC. American death penalty law is influenced by the British because the
colonists brought English common-law principles, including capital punishment, with
them to the New World. The first execution in America took place in 1608, for spying.
* Methods of execution and capital crimes varied from colony to colony. In the late
1700s, a movement to abolish the death penalty began, and in 1846 Michigan was the
first state to eliminate the death penalty for all crimes except treason. ** Throughout
the nineteenth and twentieth centuries, the United States fluctuated in its attitude toward
capital punishment. Executions were at an all-time high in the 1930s. *® However, in 1972,
in the landmark decision of Furmanv.Georgia (https://scholar.google.com/scholar_
case?case=3510234117314043073&qg=Furman+v.+Georgia&hl=en&as_sdt=2,5&as_

43. Texas Constitution, art. |, 8 13, accessed October 22, 2010, http://www.statutes.legis.state.tx.us/SOTWDocs/CN/htm/
CN.1.htm.

44. Death Penalty Information Center, “Introduction to the Death Penalty,” deathpenaltyinfo.org website, accessed October
17, 2010,http://www.deathpenaltyinfo.org/part-i-history-death-penalty.

45. Death Penalty Information Center, “Introduction to the Death Penalty,” deathpenaltyinfo.org website, accessed October
17, 2010,http://www.deathpenaltyinfo.org/part-i-history-death-penalty.

46. Death Penalty Information Center, “Introduction to the Death Penalty,” deathpenaltyinfo.org website, accessed October 17,
2010,http://www.deathpenaltyinfo.org/part-i-history-death-penalty.
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vis=1), 408 U.S. 238 (1972) (https://scholar.google.com/scholar_
case?case=3510234117314043073&qg=Furman+v.+Georgia&hl=en&as_sdt=2,5&as__
vis=1), the US Supreme Court held that Georgia’s death penalty statute, which gave the
jury complete discretion to sentence a criminal defendant to death, was arbitraryand
therefore authorized crueland unusual punishment in violation of the Eighth Amendment.
This decision invalidated death penalty statutes in forty states. Later, in 1976, the US
Supreme Court case of Greggv. Georgia, (https://scholar.google.com/scholar_
case?case=3510234117314043073&qg=Furman+v.+Georgia&hl=en&as_sdt=2,5&as__
vis=1)428 U.S. 153 (1976) (http://scholar.google.com/scholar_
case?case=15950556903605745543&q=Gregg+v.+Georgia&hl=en&as_sdt=2,5&as__
vis=1), affirmed the procedure of a bifurcated trial, separating the guilt phase from the
penalty phase for death penalty cases. Greggalso affirmed the death penalty’s
constitutionality under the Eighth Amendment. Currently, thirty-four states and the federal
government authorize the death penalty, while sixteen states and the District of Columbia

do not. ¥/

3.6.1.2 Inhumane Capital Punishment

=l Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

A claim that capital punishment is inhumane and therefore unconstitutional under the
Eighth Amendment focuses on the methodof execution. Throughout the history of the
death penalty, many methods of execution have been employed, including shooting,
hanging, electrocution, the gas chamber, and lethal injection. At the time of this
writing, the law is in a state of flux as to which methods of execution are constitutional
because many state and federal decisions have stricken virtually every method
available. The current focus of the courts is lethal injection because it is one of the few
methods that has not been condemned as unconstitutional. Most states that
authorize the death penalty use lethal injection as the primary method of execution.
In a recent statement on this issue, the US Supreme Court in Bazev.Rees, 128 S. Ct.
1520 (2008) (https://scholar.google.com/scholar_case?case=10752510346595419167&
g=Baze+v.+Rees&hl=en&as_sdt=2,5), held that Kentucky's four-drug lethal injection
procedure was notcruel and unusual punishment under the Eighth Amendment. In
other states, including Missouri and Tennessee, federal courts using different facts
have ruled the multidrug procedure unconstitutional. *® It is impossible to predict the
future of death penalty methodology under the Eighth Amendment because each case
will be decided based on the circumstances presented. However, it is clear that the
law in this area is ripe for a definitive statement of constitutionality under the Eighth
Amendment’s cruel and unusual punishment clause.

47. Death Penalty Information Center, “States with and without the Death Penalty,” deathpenaltyinfo.org website, accessed
October 14, 2010,http://www.deathpenaltyinfo.org/states-and-without-death-penalty.

48. Death Penalty Information Center, “Lethal Injection: Constitutional Issue,” deathpenaltyinfo.org website, accessed
October 14, 2010, http://www.deathpenaltyinfo.org/lethal-injection-constitutional-issue.
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3.6.2 Disproportionate Punishment

el Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Disproportionate punishmentis a different issue than inhumane punishment, but it is
still within the parameters of the Eighth Amendment. Disproportionate punishment
asserts that a criminal punishment is too severe for the crime. Two criminal
punishments garner many disproportionate punishment claims: capital punishment
and punishment pursuant to three-strikes statutes.

3.6.2.1 Capital Punishment as Disproportionate

= Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Capital punishment can b e disproportionate because it is too severe for the crime or
because it is too severe for the criminal defendant.

3.6.2.2 Examples of Capital Punishment That Is Disproportionate to
the Crime

el Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Death is the ultimate punishment, so it must be equivalent to the crime the defendant
committed. Although the states and the federal government have designated many
capital crimes that may not result in death, for example, treason that does not lead to
death, the US Supreme Court has confirmed that the death penalty is too severe for
most crimes. In Cokerv.Georgia, 433 U.S. 584 (1977) (https://scholar.google.com/
scholar_case?case=13789703704209593383&q=Coker+v.+Georgia&hl=en&as_sdt=2,5),
the Court held that capital punishment is disproportionate for the crime of raping an
adult woman. Many years later in Kennedyv.Louisiana, 128 S. Ct. 2641 (2008) (https://
scholar.google.com/scholar_case?case=12878561891643794711&qg=Kennedy+v.
+Louisiana&hl=en&as_sdt=2,5), the Court extended the disproportionality principle to
invalidate the death penalty for child rape. Kennedy maintained the distinction
between crimes committed against individuals and crimes committed against the
government, like treason. The only crime against an individual that currently merits the
death penalty is criminal homicide, which is the unlawful killing of one human being
by another. Criminal homicide is discussed in detail in Criminal Homicide (Page 316).
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Crack the Code
Compare the following state laws:

Ga. Code § 16- 61z
{a) A person commits the offense of rape when he has camal knowledge of:
{11 A femizle forcibly and against her will; or
(2] A female who Is less than ten years of age.
Camnal knowledge in rape ocours when there is any penetration of the female sex
organ by the male sex organ, The fact that the person sllegedly raped Is the wife of
the defendant shall not be a defense to a charge of rape.
() A person convicted of the offense of rape Shall b punished by déath..
Ment. Code Ann. § 45-5-503:

45-5-503, Sexual intercourse without consent.

(1} A person who knowingly has sexual intercourse without consent with another
person carmmits the affense of sexual Intercourse without consent—.

c} If the offender was previously convicted of an offense under this section or of
am offense under the laws of another state or of the United States that if
commitbed im this state would be an offense under this section and if the
offender inflicted seriows bodily injury upon a person in the course of
committing each offense, the offender shall ba:

(i) punished by death. .

Geargia and Montana still authorize capital
punishment for rape under certain
clreumstances. These statutes are most
likely unconstitutional under
Kennedy v. Louisiana.

Figure 3.8 Crack the Code
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3.6.2.3 Examples of Capital Punishment That Are Disproportionate to
the Criminal Defendant

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Recent US Supreme Court precedent has targeted specific classifications of criminal
defendants for whom capital punishment is overly severe. Recent cases hold that the
death penalty is cruel and unusual punishment for a criminal defendant who was

a juvenile when the crime was committed, “*who is mentally ill, *° or has

an intellectual disability °' at the time of the scheduled execution. Although states vary in
their classifications of juveniles (discussed in detail in Criminal Defenses, Part 2 (Page
213), the Eighth Amendment prohibits capital punishment for an individual who was under
eighteen years of age when he or she committed criminal homicide. Mental illness could
cover a variety of disorders, but the US Supreme Court has held that a criminal defendant
has a constitutional right to a determination of sanity before execution. * Intellectual
disability is distinct from mental illness and is defined by the US Supreme Court as a
substantial intellectual impairment that impacts everyday life, and was present at the
defendant’s birth or during childhood. ** However, this standard is broad, so states vary in
their legislative definitions of this classification. **

3.6.2.4 Example of Capital Punishment That Is Inhumane and
Disproportionate to the Crime and the Criminal Defendant

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Jerry is sentenced to death for rape. The state death penalty statute specifies death by
decapitation. While on death row, Jerry begins to hear voices and is diagnosed as
schizophrenic by the prison psychiatrist. The state schedules the execution anyway. In
this example, the state death penalty statute is inhumane because death by
decapitation is too severe a punishment for any crime. The death penalty statute is
also disproportionate to the crime because execution is not a constitutional
punishment for the crime of rape. Lastly, the death penalty statute is

disproportionate to Jerry, the criminal defendant, because it is cruel and unusual to
execute someone who is mentally ill.

49. Roper v. Simmons, 543 U.S. 551 (2005), accessed October 15, 2010,http://scholar.google.com/
scholar_case?case=16987406842050815187&hl=en&as_sdt=2&as_vis=1&oi=scholarr.

50. Ford v. Wainwright, 477 U.S. 399 (1986), accessed October 15, 2010,http://scholar.google.com/
scholar_case?case=7904262174469084060&hl=en&as_sdt=2&as_vis=1&oi=scholarr.

51. Atkins v. Virginia, 536 U.S. 304 (2002), accessed October 15, 2010,http://scholar.google.com/
scholar_case?case=2043469055777796288&hl=en&as_sdt=2&as_vis=1&oi=scholarr.

52. Ford v. Wainwright, 477 U.S. 399, 401 (1986), accessed October 15, 2010,http://scholar.google.com/
scholar_case?case=7904262174469084060&hl=en&as_sdt=2&as_vis=1&oi=scholarr.

53. Atkins v. Virginia, 536 U.S. 304, 318 (2002), accessed October 15, 2010,http://scholar.google.com/
scholar_case?case=2043469055777796288&hl=en&as_sdt=2&as_vis=1&oi=scholarr.

54. Death Penalty Information Center, “State Statutes Prohibiting the Death Penalty for People with Mental Retardation,”
deathpenaltyinfo.org website, accessed October 14, 2010,http://www.deathpenaltyinfo.org/statestatutes-prohibiting-death-
penalty-people-mental-retardation.
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3.6.3 Disproportionate Punishment Pursuant to Three-Strikes
Laws

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

California was the first state to enact a “three strikes and you're out” law. >**Generally,
three-strikes statutes punish habitual offenders more harshly when they commit a
second or third felony after an initial serious or violent felony. *° To date, California’s
three-strikes law is the toughest in the nation; it mandates a minimum twenty-five-
year- to life sentence for felons convicted of a third strike. California enacted its three-
strikes legislation after the kidnapping, rape, and murder of Polly Klaas by a habitual
offender. Twenty-four states followed, indicating public support for the incapacitation
of career criminals. >’

Three-strikes statutes vary, but those most likely to be attacked as disproportionate
count anyfelony as a strike after an initial seriousor violentfelony. Counting any felony
might levy a sentence of life in prison against a criminal defendant who commits a
nonviolent felony. However, the US Supreme Court has upheld lengthy prison
sentences under three-strikes statutes for relatively minor second or third offenses,
holding that they are not cruel and unusual punishment under the Eighth
Amendment. *°

55. Cal. Penal Code § 667, accessed October 15, 2010,http://www.threestrikes.org/tslaw.html.

56. Cal. Penal Code § 667, accessed October 15,2010, http://www.threestrikes.org/tslaw.html.

57. Three Strikes and You're Out, “States That Have Three Strikes Laws,” threestrikes.org website, accessed October 15,
2010, http://www.threestrikes.org/3strikestates.html.

58. Ewing v. California, 538 U.S. 11 (2003),accessed October 15,2010,http://caselaw.lp.findlaw.com/scripts/
getcase.pl>court=us&vol=000&invol=01-6978.
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Figure 3.9 The Eighth Amendment
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Modern US Supreme Court precedent has expanded the jury’s role in sentencing
pursuant to the Sixth Amendment.

Although a detailed discussion of sentencing procedure is beyond the scope of this
book, a brief overview of sentencing and the roles of the judge and jury is necessary to
a fundamental understanding of this important trial right, as is set forth in the
following section.

3.6.3.2 The Role of the Judge and Jury in Sentencing Fact-Finding

El Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

As stated in The Legal System in the United States (Page 39), the trier of fact decides
the facts and renders a decision on innocence or guilt using beyond a reasonable
doubt as the standard for the burden of proof. The trier of fact in a criminal
prosecution is almost always a jury because of the right to a jury trial in the Sixth
Amendment. Occasionally, the defendant waives the right to a jury trial and has a
bench trial with a judge playing the role of trier of fact. Although the jury determines
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innocence or guilt during a jury trial, the verdict defines the end of their role as the
trier of fact, and the judgesets the sentence. The death penalty is an exception to the
jury’s limited role in sentencing; a jury must decide whether to sentence the defendant
to death at a separate hearing after the trial has concluded.

Generally, criminal sentencing takes place after the trial. Although the sentencing
procedure varies from state to state and from state to federal, a sentencing hearing is
typically held after guilt has been determined at trial or after a guilty plea. For many
years, judges have had almost exclusive control of sentencing. Although judges are
restricted by the fact-finding done at trial, they can receive new evidence at sentencing
if it is relevant. For example, a judge is bound by a jury determination that the
defendant used a weapon when committing an armed robbery. However, the judge
can accept new evidence at sentencing that reveals the defendant had two prior
convictions for armed robbery and can enhance the sentence under a habitual
offender or three-strikes statute.

3.6.3.3 Sentencing Enhancement by Judges

mEl Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Until recently, judges could use evidence received at the sentencing hearing to
enhance a sentence beyond the statutory maximum by making a determination of the
new facts to a preponderance of evidence. However, in Apprendiv.New/ersey, 530 U.S.
466 (2000) (https://scholar.google.com/scholar_case?case=4053038751252355308&
g=Apprenditv.+New+|ersey&hl=en&as_sdt=2,5), the US Supreme Court held that the
right to a jury trial prohibits judges from enhancing criminal sentences beyond the
statutory maximum based on facts not determined by a j ury beyond a reasonable
doubt. In Apprendi, the trial court enhanced the defendant’s sentence beyond the
statutory maximum for possession of a firearm with an unlawful purpose under New
Jersey's hate crimes statute. Although the jury did not determine that the defendant'’s
crime was a hate crime, the judge accepted new evidence at sentencing that indicated
the defendant’s shooting into a residence was racially motivated. The US Supreme
Court reversed the New Jersey Supreme Court, which upheld the sentencing
procedure. The Court held that other than evidence of a prior conviction, a judge cannot
enhance a defendant’s sentence beyond the statutory maximum unless there has
been a factual determination by a jury beyond a reasonable doubt of the facts
supporting the sentencing enhancement. The Court based its holding on the Sixth
Amendment right to a jury trial as incorporated and applied to the states through the
Fourteenth Amendment due process clause.

Post-Apprendi, this holding was extended to federal sentencing guidelines in U.S.v.
Booker, 543 U.S. 220 (2005) (https://scholar.google.com/scholar_
case?case=11853896925646326770&q=U.S.+v.+Booker&hl=en&as_sdt=2,5). In Booker,
a federal judge enhanced a sentence following mandatory US Sentencing Guidelines,
which permitted judges to find the sentencing enhancement facts using the
preponderance of evidence standard. The US Supreme Court ruled that the
enhancement was invalid under the Sixth Amendment right to a jury trial and held
that the US Sentencing Guidelines would be advisoryonly, never mandatory. Bookerwas
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based on Blakelyv.Washington, 542 U.S. 296 (2004) (https://scholar.google.com/scholar_
case?case=16163203473167624369&q=Blakely+v.+Washington&hl=en&as_sdt=2,5),
which invalidated a similar Washington State sentencing procedure.

Pursuant to Apprendi, Booker, and Blakely, a criminal defendant’s sentence is
unconstitutional under the Sixth Amendment right to a jury trial if it is
enhancedbeyond the statutory maximum by facts that were notdetermined by a jury
beyond a reasonable doubt. This premise applies in federal and state courts and also
to guilty pleas rather than jury verdicts. *

3.6.3.4 Example of an Unconstitutional Sentence Enhancement

el Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Ross is tried and convicted by a jury of simple kidnapping. The maximum sentence for
simple kidnapping is five years. At Ross’s sentencing hearing, the judge hears testimony
from Ross’s kidnapping victim about the physical and mental torture Ross inflicted during
the kidnapping. The victim did not testify at trial. The judge finds that the victim’s testimony
is credible and rules that Ross used cruelty during the kidnapping by a preponderance of
evidence. The judge thereafter enhances Ross’s sentence to eight years, based on a
statutory sentencing enhancement of three years for “deliberate cruelty inflicted during the
commission of a crime.” The three-year sentencing enhancement is most likely
unconstitutional. Under the Sixth Amendment right to a jury trial, the jury must find
deliberate cruelty beyond a reasonable doubt. A court can strike the enhancement of three
years on appeal, and on remand, the trial court cannot increase the sentence beyond the
five-year maximum.

59. Blakely v. Washington, 542 U.S. 296 (2004), accessed October 18, 2010,http://www.law.cornell.edu/supct/html/
02-1632.Z0.html
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3.6.3.5 Sentencing that Violates the Right to a Jury Trial

=8 Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://
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Modern US Supreme Court precedent has expanded the jury’s role in sentencing
pursuant to the Sixth Amendment. Although a detailed discussion of sentencing
procedure is beyond the scope of this book, a brief overview of sentencing and the
roles of the judge and jury is necessary to a fundamental understanding of this
important trial right, as is set forth in the following section.

3.6.3.6 The Role of the Judge and Jury in Sentencing Fact-Finding

=l Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

As stated in The Legal System in the United States (Page 39), the trier of fact decides
the facts and renders a decision on innocence or guilt using beyond a reasonable
doubt as the standard for the burden of proof. The trier of fact in a criminal
prosecution is almost always a jury because of the right to a jury trial in the Sixth
Amendment. Occasionally, the defendant waives the right to a jury trial and has a
bench trial with a judge playing the role of trier of fact. Although the jury determines
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innocence or guilt during a jury trial, the verdict defines the end of their role as the
trier of fact, and the judgesets the sentence. The death penalty is an exception to the
jury's limited role in sentencing; a jury must decide whether to sentence the defendant
to death at a separate hearing after the trial has concluded.

Generally, criminal sentencing takes place after the trial. Although the sentencing
procedure varies from state to state and from state to federal, a sentencing hearing is
typically held after guilt has been determined at trial or after a guilty plea. For many
years, judges have had almost exclusive control of sentencing. Although judges are
restricted by the fact-finding done at trial, they can receive new evidence at sentencing
if it is relevant. For example, a judge is bound by a jury determination that the
defendant used a weapon when committing an armed robbery. However, the judge
can accept new evidence at sentencing that reveals the defendant had two prior
convictions for armed robbery and can enhance the sentence under a habitual
offender or three-strikes statute.

3.6.3.7 Sentencing Enhancement by Judges

el Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Until recently, judges could use evidence received at the sentencing hearing to
enhance a sentence beyond the statutory maximum by making a determination of the
newfacts to a preponderance of evidence. However, in Apprendiv.New/ersey, 530 U.S.
466 (2000) (https://scholar.google.com/scholar_case?case=4053038751252355308&
g=Apprendi+v.+New+|ersey&hl=en&as_sdt=2,5), the US Supreme Court held that the
right to a jury trial prohibits judges from enhancing criminal sentences beyond the
statutory maximum based on facts not determined by a jury beyond a reasonable
doubt. In Apprendi, the trial court enhanced the defendant’s sentence beyond the
statutory maximum for possession of a firearm with an unlawful purpose under New
Jersey's hate crimes statute. Although the jury did not determine that the defendant’s
crime was a hate crime, the judge accepted new evidence at sentencing that indicated
the defendant’s shooting into a residence was racially motivated. The US Supreme
Court reversed the New Jersey Supreme Court, which upheld the sentencing
procedure. The Court held that other than evidence of a prior conviction, a judge cannot
enhance a defendant’s sentence beyond the statutory maximum unless there has
been a factual determination by a jury beyond a reasonable doubt of the facts
supporting the sentencing enhancement. The Court based its holding on the Sixth
Amendment right to a jury trial as incorporated and applied to the states through the
Fourteenth Amendment due process clause.

Post-Apprendi, this holding was extended to federal sentencing guidelines in U.S.v.
Booker, 543 U.S. 220 (2005) (https://scholar.google.com/scholar_
case?case=11853896925646326770&q=U.S.+v.+Booker&hl=en&as_sdt=2,5). In Booker,
a federal judge enhanced a sentence following mandatory US Sentencing Guidelines,
which permitted judges to find the sentencing enhancement facts using the
preponderance of evidence standard. The US Supreme Court ruled that the
enhancement was invalid under the Sixth Amendment right to a jury trial and held
that the US Sentencing Guidelines would be advisory only, never mandatory.
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Booker was based on Blakelyv.Washington, 542 U.S. 296 (2004) (https://scholar.google.
com/scholar_case?case=16163203473167624369&q=Blakely+v.+Washington&hl=en&
as_sdt=2,5), which invalidated a similar Washington State sentencing procedure.

Pursuant to Apprendi, Booker, and Blakely, a criminal defendant's sentence is
unconstitutional under the Sixth Amendment right to a jury trial if it is

enhanced beyond the statutory maximum by facts that were not determined by a jury
beyond a reasonable doubt. This premise applies in federal and statecourts and also to
guilty pleas rather than jury verdicts.

3.6.3.8 Example of an Unconstitutional Sentence Enhancement

=l Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Ross is tried and convicted by a jury of simple kidnapping. The maximum sentence for
simple kidnapping is five years. At Ross's sentencing hearing, the judge hears
testimony from Ross's kidnapping victim about the physical and mental torture Ross
inflicted during the kidnapping. The victim did not testify at trial. The judge finds that
the victim’s testimony is credible and rules that Ross used cruelty during the
kidnapping by a preponderance of evidence. The judge thereafter enhances Ross's
sentence to eight years, based on a statutory sentencing enhancement of three years
for “deliberate cruelty inflicted during the commission of a crime.” The three-year
sentencing enhancement is most likely unconstitutional. Under the Sixth Amendment
right to a jury trial, the jury must find deliberate cruelty beyond a reasonable doubt.
A court can strike the enhancement of three years on appeal, and on remand, the trial
court cannot increase the sentence beyond the five-year maximum.

60. Blakely v. Washington, 542 U.S. 296 (2004), accessed October 18, 2010,http://www.law.cornell.edu/supct/html/
02-1632.Z0.html.
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Figure 3.11 The Sixth Amendment
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Lethal injection is the most prevalent method of execution pursuant
to the death penalty.

- Criminal homicide is the only crime against an individual that

merits capital punishment.

- Criminal defendants who were juveniles when the crime was

committed, are mentally incompetent, or have an intellectual
disability cannot be subjected to capital punishment.

- Three-strikes laws punish criminal defendants more severely for

committing a felony after they have committed one or two serious
or violent felonies. Three-strikes laws have been held
constitutional under the Eighth Amendment, even when they levy
long prison sentences for relatively minor felonies.

Sentencing enhancements beyond the statutory maximum are
unconstitutional unless they are based on facts determined by a jury
beyond a reasonable doubt under the Sixth Amendment right to a
jury trial.

EXERCISES

Answer the following questions. Check your answers using the answer key at
the end of the chapter.

1.

Andrew is sentenced to death for torture. In Andrew’s state, there is an
“‘eye-for-an-eye” statute that mandates punishment that mimics the crime
the defendant committed. Pursuant to this statute, Andrew will be tortured
to death. Is the state’s eye-for-an-eye statute constitutional under the
Eighth Amendment? Why or why not?

Read Lockyerv.Andrade, 538 U.S. 63 (2003). What was the defendant’s
sentence in Lockyer? What was the defendant’s crime? Did the US
Supreme Court hold that the defendant’s sentence was constitutional under
the Eighth Amendment? The case is available at this link: https://scholar.
google.com/scholar_case?case=1810564739536423477&hl=en&as__
sdt=2&as_vis=1&oi=scholarr

Read Fierrov. Gomez, 77 F.3d 301 (1996). Did the US Court of Appeals for
the Ninth Circuit hold that the gas chamber procedure in California was
constitutional under the Eighth Amendment? The case is available at this
link: http://scholar.google.com/scholar_case?case=26906922262871934&
hl=en&as_sdt=2&as_vis=1&oi=scholarr

Read Gallv. U.S., 128 S. Ct. 586 (2007). In Gall, the federal judge
departed from the US Sentencing Guidelines and imposed a sentence of
probation because the defendant had reformed and rejected his criminal
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lifestyle. Did the US Supreme Court uphold this sentence? Why or why
not? The case is available at this link: http://scholar.google.com/scholar_
case?case=5158806596650877502&q=Gall+v.+U.S.&hl=en&as_sdt=2,5&
as_vis=1

3.7 End-of-Chapter Material

Tl Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The US Constitution protects criminal defendants from certain
statutes and procedures. State constitutions usually mirror the
federal and occasionally provide more protection to criminal
defendants than the federal Constitution, as long as the state
constitutions do not violate federal supremacy. Statutes can be
unconstitutional as written or as enforced and must be supported by
a sufficient government interest. Statutes that punish without a trial
(bills of attainder) or criminal statutes that are applied retroactively
(ex post facto) are unconstitutional under Article 1 §§ 9 and 10. Other
constitutional protections are in the Bill of Rights, which is the first
ten amendments, and the Fourteenth Amendment, which contains
the due process clause and the equal protection clause.

The due process clause prohibits the government from taking an
individual’s life, liberty, or property arbitrarily, without notice and an
opportunity to be heard. Statutes that are vague or criminalize
constitutionally protected conduct (overbroad) violate due process.
The Fifth Amendment due process clause applies to the federal
government, and the Fourteenth Amendment due process clause
applies to the states. The Fourteenth Amendment due process clause
also selectively incorporates fundamental rights from the Bill of
Rights and applies them to the states. Rights incorporated and
applied to the states are the right to free speech, the right to privacy,
the right to bear arms, the right to be free from cruel and unusual
punishment, and the right to a jury trial. The Fourteenth Amendment
also contains the equal protection clause, which prevents the
government from enacting statutes that discriminate without a
sufficient government interest.

The First Amendment protects speech, expression, and expressive
conduct from being criminalized without a compelling government
interest and a statute that uses the least restrictive means possible.
Some exceptions to the First Amendment are precise statutes
targeting fighting words, incitement to riot, hate crimes, obscenity,
and nude dancing. The First, Third, Fourth, Fifth, Ninth, and
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Fourteenth Amendments also create a right to privacy that prevents
the government from criminalizing the use of birth control, abortion,
or consensual sexual relations.

The Second Amendment protects an individual’s right to possess a
usable handgun in the home for self-defense. This right is not
extended to convicted felons, the mentally ill, commercial sale of
firearms, and firearm possession near schools and government
buildings. The Eighth Amendment protects criminal defendants from
inhumane and excessive punishments. The Sixth Amendment
ensures that all facts used to extend a criminal defendant’s
sentencing beyond the statutory maximum must be determined by a
jury beyond a reasonable doubt.

YOU BE THE LEGISLATIVE ANALYST

You are an expert on constitutional law. Your state’s legislature has
hired you to analyze some proposed statutes to ensure that they are
constitutional. Read each proposed statute and determine the
following:

(1) which part of the constitution is relevant, (2) whether the statute
is constitutional, and (3) your reasoning. Check your answers using
the answer key at the end of the chapter.

1. The proposed statute increases penalties for overdue state income
taxretroactively. Is the proposed statute constitutional?

2. The proposed statute makes it a misdemeanor to display nude art in
a public place. Is the proposed statute constitutional?

3. The proposed statute enhances the sentence for rape by three years
of imprisonment if the defendant is infected with AIDS. Is the
proposed statute constitutional?

4. The proposed statute prohibits a defendant with a conviction for
any crime involving alcohol to possess a handgun in the home. Is
the proposed statute constitutional?

5. The proposed statute mandates fifteen years of solitary
confinement in prison if the defendant is convicted of forcible rape.
Is the proposed statute constitutional?

Cases of Interest

SouthDakotav.Asmussen, 668 N.W.2d 725 (2003), discusses void for
vagueness and overbreadth: http://www.lexisnexis.com/
legalnewsroom/p/lexisonelandingpage.aspx
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ChristianLegalSocietyv.Martinez, 130 S. Ct. 2971 (2010), http://scholar.
google.com/scholar_case?case=10772194664096336702&
g=Christian+Legal+Society+v.+Martinez&hl=en&as_sdt=2,5

U.S.v.Alvarez, 617 F.3d 1198 (2010), discusses freedom of speech: http:/
/scholar.google.com/scholar_case?case=3332503989513069132&q=U.
S.+v.+Alvarez&hl=en&as_sdt=2,5&as_ylo=2010

Snyderv.Phelps, No. 09-751 (2011), discusses the First
Amendment:http://www.law.cornell.edu/supct/html/09-751.Z0O.
html

Robinsonv.California, 370 U.S. 660 (1962), discusses cruel and unusual
punishment: http://caselaw.findlaw.com/us-supreme-court/370/
660.html

Articles of Interest

Selective incorporation:http://www.law.umkc.edu/faculty/projects/
ftrials/conlaw/incorp.htm

Violent video games and the First Amendment:http://www.
huffingtonpost.com/2011/06/27/supreme-court-violent-video-
games_n_884991.html

Ohio abortion bill: http://abcnews.go.com/Politics/ohio-heartbeat-
bill-abortion-paves-roe-wade-challenge/story?id=12876224

Second Amendment and gun control: http://usgovinfo.about.com/od/
guncontrol/

Recent US Supreme Court case on three strikes and its application to
juveniles:http://www.correctionsone.com/juvenile-offenders/
articles/2050079-High-Court-Calif-can-apply-3-strikes-law-to-
juveniles

First Amendment information:http://www.firstamendmentcenter.
org/default.aspx

Hate crimes: http://www.fbi.gov/about-us/investigate/civilrights/
hate_crimes/hate_crimes

Death penalty information: http://www.deathpenaltyinfo.org/

Websites of Interest

Hate crimes in the United States: http://www2.fbi.gov/ucr/hc2009/
index.html

Statistics of Interest
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US executions pursuant to the death penalty: http://www.
deathpenaltyinfo.org/

Answers to Exercises

From Applicability of the Constitution (Page 75)

1. The public university can impose a retroactive tuition because this
is not a criminalstatute or procedure and does not violate the
prohibition against ex post facto laws.

2. In Smith, the US Supreme Court held that Alaska’s Megan’s Law
statute was not criminal, but part of a civil regulatory scheme, and
thus did not violate the prohibition against ex post facto laws.

3. In Stogner, the US Supreme Court held that California cannot
eliminate a statute of limitations and thereafter prosecute
defendants who would have been time-barred from prosecution
because this action violates the prohibition against ex post facto
laws. The Court held that this statute increased the chances
of conviction retroactively.

Answers to Exercises

From The Due Process and Equal Protection Clauses (Page 82)

1. The ordinance is void for vagueness and overbroad, violating the
First Amendment a nd the Fourteenth Amendment due process
clause. The termgangattireis void for vagueness because it is
imprecise, can mean different things to different people, fails to
give notice of what is criminal, and gives too much discretion to law
enforcement. The ordinance is overbroad because prohibiting all
individuals from wearing gang attire probably includes First
Amendment constitutionally protected conduct, such as wearing a
gang-related Halloween costume or wearing a costume to act in a
play or movie.

2. In Smith, the US Supreme Court held that the flag misuse statute
was void for vagueness. The Court stated, But there is no
comparable reason for committing broad discretion to law
enforcement officials in the area of flag contempt. Indeed, because
display of the flag is so common and takes so many forms, changing
from one generation to another and often difficult to distinguish in
principle, a legislature should define with some care the flag
behavior it intends to outlaw. .

61. Smith v. Goguen, 415 U.S. 566, 582 (1974), accessed October 3, 2010,http://scholar.google.com/
scholar_case?case=14723025391522670978&hl=en&as_sdt=2&as_vis=1&oi=scholarr.
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In Grayned, the US Supreme Court held that the ordinance was
notvoid for vagueness because, with fair warning, it criminalized
actual or imminent and willful interference with school activity.
The Court also held that the statute was not overbroad because it
prohibited only acts that “materially interfered with schoolwork,”
which is not protected by the First Amendment.

Justice O’Connor said that the Texas sodomy statute was
unconstitutional pursuant to the equal protection clause. The
statute only criminalized sodomy between persons of the same sex, so

it targeted gay couples without a rational basis.

Answers to Exercises

From Section Freedom of Speech (Page 88)

1.

The statute does not violate the First Amendment’s free speech
protection because batteryis not speech and is not covered by the
First Amendment.

The US Supreme Court held that the provisions were
unconstitutional under the First Amendment because they were
vagueand contentbased. The Act did not specifically define
“indecent” communications, or demonstrate that offensive
material lacks any value under the three-part test for obscenity set
forth in Miller.

The US Supreme Court upheld 18 U.S.C. § 2339B (a) (1) asapplied. The
Court ruled that the federal government can prohibit aid to terrorist
groups, even if it consists of training and advice on legal activities,
without violating the First Amendment.

Answers to Exercises

From The Right to Privacy (Page 97)

1.

The court will probably analyze whether the statute is constitutional
under the right to privacy and the equal protection clause. The
right to privacy analysis will use strict scrutinybecause the right to
privacy is fundamental. The state must demonstrate a
compellingstate interest in regulating sex in prison. The state’s
arguments will probably focus on maintaining integrity, safety, and
security in the institution. Under the equal protection clause
analysis, the state has to show a legitimate state interest pursuant to
the rational basis test because the category targeted—inmates in
prison— is rational, not arbitrary.

The Court upheld the statute, even though this case was post-Roev.
Wade. The Court reaffirmed Roe, but imposed a new standard for
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abortion laws. The new standard analyzes whether a state abortion
law places an undue burden on a woman seeking an abortion. The
Court held that the twenty-four-hour waiting period and informed
consent for minors do not place such a burden. The Court did strike
a separate requirement, which mandated husband notification
before an abortion could take place.

Answers to Exercises

From The Right to Privacy (Page 97)

1. The court will uphold the order under the Second Amendment if the
defendant was convicted of a felony. The recent US Supreme Court
precedent in Hellerand McDonaldboth exclude convicted felons from
their holdings. However, if the defendant was convicted of a
misdemeanor, the court has to determine whether Heller and
McDonald extend the Second Amendment’s right to possess a usable
handgun in the home for self-defense to a convicted police officer
who wants to resume hi s career.

2. The US Supreme Court upheld the conviction, stating that a
defendant convicted unconstitutionally can and should challenge
that conviction before owning or possessing a firearm.

3. A state could criminalize firearm possession near schools because
two recent US Supreme Court rulings (Heller and McDonald) both
exempt firearms near schools from their protection of individual
gun ownership and possession.

Answers to Exercises

From Excessive Punishment (Page 104)

1. The eye-for-an-eye statute is unconstitutional because it mandates
an inhumane punishment under the Eighth Amendment. Torture is
too severe a punishment for any crime.

2. The defendant’s sentence was two consecutive terms of twenty-five
years to life in prison under California’s three-strikes statute. The
defendant’s crime(s) were stealing five videotapes from Kmart
worth S$84.70 on one occasion and stealing four videotapes from
Kmart worth $68.84 on another, with two previous strikes. The US
Supreme Court upheldthe sentence and denied the defendant’s
petition for habeas corpus.

3. The US Court of Appeals for the Ninth Circuit held that the gas
chamber under California’s protocol was crueland
unusual punishment in violation of the Eighth Amendment.
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4. The US Supreme Court reversed the US Court of Appeals for the
Eighth Circuit, which held that the sentence was unreasonable
according to the US Sentencing Guidelines. The Court reaffirmed
that the Guidelines were advisory, but stated that the trial court has
great discretionin setting the sentence, as long as the basis of the
sentence is explained on the record.

Answers to Law and Ethics Questions

1. The categorization of some speech as outside the First Amendment’s
protection generally focuses on speech that can produce immediate
or imminent harm or lawless action, like fighting words, or speech
that is devoid of social value, like obscenity. Depictions of animal
cruelty probably fall within the second category. Whether you
believe depictions of animal cruelty should be criminalized depends
on whether you feel another category should be added to the list.
The US Supreme Court was reluctant to expand categorization,
indicating that First Amendment protections far exceed
government interests in content-based regulations.

2. Some possible consequences of expanding categorization are the
increase of government censorship into areas that may have value,
either literary, artistic, political, or scientific. Any time case
precedent limits the First Amendment, individual rights of
expression are likewise inhibited, and the government’s power to
regulate and enact laws encroaching upon individual freedoms
is enhanced.

Answers to You Be the Legislative

Analyst

1. (1) The ex post facto clause is relevant. (2) The statute is most likely
constitutional. (3) Even though the statute is retroactive, the
statute is not a criminal law, but a tax increase, so there is no
violation of the ex post facto clause.

2. (1) The First Amendment and the due process clause in the
Fourteenth Amendment are relevant. (2) The proposed statute is
most likely unconstitutional. (3) The statute is probably void for
vagueness and overbroad. The word “art” can be interpreted
differently by different people, so it leads to uneven application by
law enforcement. The statute also fails to give the public notice of
what is criminal. In addition, because the statute criminalizes the
display of “art,” it is overbroad and includes expressive works that
may have artistic value and are protected under the First
Amendment pursuant to the Miller test of obscenity.
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(1) The equal protection clause of the Fourteenth Amendment is
relevant. (2) The proposed statute is most likely constitutional. (3)
The statute discriminates against criminal defendants infected with
the AIDS virus. However, this classification has a rational basis a nd
is not arbitrary. The state government has an interest in preventing
the spread of AIDS, so the statute will probably be upheld under the
equal protection clause, even though it is discriminatory.

(1) The Second Amendment and the due process clause in the
Fourteenth Amendment are relevant. (2) The proposed statute is
most likely unconstitutional. (3) The US Supreme Court has held
that the Second Amendment, as applied to the states through the
Fourteenth Amendment, protects a n individual’s right to possess a
usable handgun in the home for self-defense. Although the Court
held that an exception could be made for convicted felons, the
proposed statute covers any crime that involves alcohol, including
misdemeanors (such as misdemeanor DUI). Thus it is overbroad and
encroaches on the Second Amendment’s guarantee of the right to
bear arms.

(1) The Eighth Amendment and the due process clause in the
Fourteenth Amendment are relevant. (2) The proposed statute is
most likely unconstitutional. (3) The proposed statute appears to be
inhumane and excessive for the crime, which makes it cruel and
unusual punishment.
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Chapter 4 The Elements of a Crime

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Thus, an Olympic swimmer may be deemed by the community as a shameful coward, or
worse, for not rescuing a drowning child in the neighbor’s pool, but she is not a criminal.

Stateex rel.Kuntzv. ThirteenthJud.Dist. (http://caselaw.findlaw.com/mt-supreme-court/
1434948.html), cited in Duty to Act Based on a Special Relationship (Page 136)

4.1 Criminal Elements

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

LEARNING OBJECTIVES

1. List the elements of a crime.

2. Define the criminal act element.

3. Identify three requirements of criminal act.

4. Describe an exception to the criminal act element.

5. Ascertain three situations where an omission to act could be criminal.
6. Distinguish between actual and constructive possession.

7. Identify the criminal intent element required when possession is the
criminal act.

Crimes can be broken down into elements, which the prosecution must prove beyond
a reasonable doubt. Criminal elements are set forth in criminal statutes, or cases in
jurisdictions that allow for common-law crimes. With exceptions, everycrime has at
least three elements: a criminal act, also called actus reus; a criminal intent, also called
mens rea; and concurrence of the two. The term conduct is often used to reflect the
criminal act and intent elements. As the Model Penal Code explains, “conduct’ means
an action or omission and its accompanying state of mind” (Model Penal Code §
1.13(5)).
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h-..
Criminal
Code of

Geurgla

Title 16, Section 16-2-1

a) A “crime” is a violation of a statute of this state in which there is a joint

operation of an act or omission to act and intention or criminal negligence.

Figure 4.1 Criminal Code of Georgia

Recall from Introduction to Criminal Law (Page 3) that not all crimes require a bad
result. If a crime does require a bad result, the prosecution must also prove the
additional elements of causation and harm.

Another requirement of some crimes is attendant circumstances. Attendant
circumstances are specified factors that must be present when the crime is
committed. These could include the crime’s methodology, location or setting, and
victim characteristics, among others.

This chapter analyzes the elements of every crime. Parties to Crime (Page

252) through Crimes against the Government (Page 500) analyze the elements of
specific crimes, using a general overview of most states’ laws, the Model Penal Code,
and federal law when appropriate.

4.1.1 Example of a Crime That Has Only Three Elements

@l Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Janine gets into a fight with her boyfriend Conrad after the senior prom. She grabs
Conrad's car keys out of his hand, jumps into his car, and locks all the doors. When
Conrad strides over to the car, she starts the engine, puts the car into drive, and tries
to run him down. It is dark and difficult for Janine to see, so Conrad easily gets out of
her way and is unharmed. However, Janine is thereafter arrested and charged with
attempted murder. In this case, the prosecution has to prove the elements of criminal
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act, criminal intent, and concurrence for attempted murder. The prosecution does
not have to prove causation or that Conrad was harmed because attempt crimes,
including attempted murder, do not have a bad result requirement. Attempt and
other incomplete or inchoate crimes are discussed in Inchoate Offenses (Page 277).

4.1.2 Criminal Act

z8 Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Criminal act, or actus reus, is generally defined as an unlawful bodily movement. ' The
criminal statute, or case in jurisdictions that allow common-law crimes, describes the
criminal act element.

Section 13A-6-43 - Kidnapping in the first degree.

(a) A person commits a crime of kidnapping in the first degree if he abducts
another person with intent to

(1) Hold him for ransom or reward; or

(2) Use him as a shield or hostage; or
{3) Accomplish or aid the commission of any felony or flight therefrom; or
(4) Inflict physical injury upon him, or to violate or abuse him sexually; or
(5) Terrorize him or a third person; or

(6) Interfere with the performance of any governmental or political
function.

Figure 4.2 Alabama Criminal Code

1. N.Y. Penal Law & 15.00, accessed October 25, 2010, http://law.onecle.com/newyork/penal/PEN015.00_15.00.html.
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4.1.2.1 The Requirement of Voluntariness

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

One requirement of criminal act is that the defendant perform it voluntarily. In other
words, the defendant must control the act. It would not serve the policy of specific
deterrence to punish the defendant for irrepressible acts. The Model Penal Code gives
the following examples of acts that are not voluntary and, therefore, not criminal:
reflexes, convulsions, bodily movements during unconsciousness or sleep, conduct
during hypnosis or resulting from hypnotic suggestion, or a bodily movement that
otherwise is not a product of the effort or determination of the actor, either conscious
or habitual (Model Penal Code & 2.01 (2)). One voluntary act is enough to fulfill the
voluntary act requirement. Thus if a voluntaryact is followed by an involuntary one, the
court may still impose criminal liability depending on the circumstances. *

4.1.2.2 Example of an Involuntary and Noncriminal Act

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Perry is hypnotized at the local county fair. The hypnotist directs Perry to smash a
banana cream pie into his girlfriend Shelley's face. Smashing a pie into a person'’s face
is probably batteryin most states, but Perry did not commit the act voluntarily, so he
should not be convicted of a crime. Punishing Perry for battery would not specifically
deter Perry from performing the act again while hypnotized because he is not in
control of his behavior when experiencing this mental state.

4.1.2.3 Example of a Voluntary Act Followed by a Nonvoluntary Act

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Timothy attends a party at a friend’s house and consumes several glasses of red wine.
Timothy then attempts to drive his vehicle home. While driving, Timothy passes out at
the wheel and hits another vehicle, killing its occupant. Timothy can probably be
convicted of one or more crimes in this situation. Timothy's acts of drinking several
glasses of wine and then driving a vehicle are voluntary. Thus even though Timothy got
into a car accident while unconscious, his involuntary act was preceded by conscious,
controllable, and voluntary action. A punishment in this instance could

specifically deter Timothy from drinking and driving on another occasion and is
appropriate based on the circumstances.

2. Govt. of Virgin Islands v. Smith, 278 F.2d 169 (1960), accessed October 26,2010,http://openjurist.org/278/f2d/169/
government-of-the-virgin-islands-v-smith.
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4.1.3 Status as a Criminal Act

g8 Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Generally, a defendant’s status in society is not a criminal act. Status is whothe
defendant is, not what the defendant does. Similar to punishment for an involuntary
act, when the government punishes an individual for status, it is essentially targeting
that individual for circumstances that are outside his or her control. This punishment
may be cruel and unusual pursuant to the Eighth Amendment ifitis disproportionate
to the defendant’s behavior.

In Robinsonv. California, 370 U.S. 660 (1962) (https://scholar.google.com/scholar_
case?case=3358010003227436496&qg=Robinson+v.+California&hl=en&as_sdt=2,5), the
US Supreme Court held that it is unconstitutional as cruel and unusual punishment
pursuant to the Eighth Amendment to punish an individual for the status of being a
drug addict—even if the drugs to which the defendant is addicted are illegal. The Court
compared drug addiction to an illness, such as leprosy or venereal disease. Punishing
a defendant for being sick not only is inhumane but also does not specifically deter,
similar to a punishment for an involuntary act.

If the defendant can control the actions at issue in spite of his or her status, the
defendant’s conduct can be constitutionally criminalized and punished pursuant to
the Eighth Amendment. In Powellv.Texas, 392 U.S. 514 (1968) (https://scholar.google.
com/scholar_case?case=3324564444975817112&qg=Powell+v.+Texas&hl=en&as_
sdt=2,5), the US Supreme Court upheld the defendant’s conviction for “drunk in
public,” in spite of the defendant’s status as an alcoholic. The Court held that it is
difficult but not impossible for an alcoholic to resist the urge to drink, so the behavior
the statute criminalized was voluntary. Also, the Court ruled that the state has an
interest in treating alcoholism and preventing alcohol-related crimes that could injure
the defendant and others. Pursuant to Powell, statutes that criminalize

voluntary acts that arisefrom status are constitutional under the Eighth Amendment.

4.1.3.1 Example of a Constitutional Statute Related to Status

Tl Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Refer to the example in Example of a Voluntary Act Followed by a Nonvoluntary Act
(Page 131), where Timothy drives under the influence of alcohol and kills another. A
state statute that criminalizes killing another person while driving under the influence
is constitutional as applied to Timothy, even if Timothy is an alcoholic. The state has an
interest in treating alcoholism and preventing alcohol-related crimes that could injure
or kill Timothy or another person. Timothy's act of driving while intoxicated is
voluntary, even if his status as an alcoholic makes it more difficult for Timothy to
control his drinking. Thus Timothy and other alcoholic defendants can be prosecuted
and punished for killing another person while driving under the influence without
violating the Eighth Amendment.
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4.1.4 Thoughts as Criminal Acts

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Thoughts are a part of criminal intent, not criminal act. Thoughts cannot be
criminalized.

4.1.4.1 Example of Noncriminal Thoughts

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Brianna, a housecleaner, fantasizes about killing her elderly client Phoebe and stealing
all her jewelry. Brianna writes her thoughts in a diary, documenting how she intends
to rig the gas line so that gas is pumped into the house all night while Phoebe is
sleeping. Brianna includes the date that she wants to kill Phoebe in her most recent
diary entry. As Brianna leaves Phoebe’s house, her diary accidentally falls out of her
purse. Later, Phoebe finds the diary on the floor and reads it. Phoebe calls the police,
gives them Brianna'’s diary, and insists they arrest Brianna for attempted murder.
Although Brianna’s murder plot is sinister and is documented in her diary, an arrest is
improper in this case. Brianna cannot be punished for her thoughts alone. If Brianna
took substantial steps toward killing Phoebe, an attempted murder charge might be
appropriate. However, at this stage, Brianna is only planning a crime, not committing a
crime.

Phoebe may be able to go to court and get a restraining order against Brianna to
prevent her from carrying out her murder plot, but Brianna cannot be incapacitated
by arrest and prosecution for attempted murder in this case.

4.1.5 Omission to Act

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

An exception to the requirement of a criminal act element is omission to act. Criminal
prosecution for a failure to act is rare because the government is reluctant to compel
individuals to put themselves in harm’s way. However, under certain specific
circumstances, omission to act can b e criminalized.

An omission to act can only be criminal when the law imposes a dutytoact. > This legal
duty to act becomes an element of the crime, and the prosecution must prove it
beyond a reasonable doubt, along with proving the defendant’s inaction under the
circumstances. Failure or omission to act is only criminal in three situations: (1) when
there is a statute that creates a legal duty to act, (2) when there is a contract that
creates a legal duty to act, or (3) when there is a special relationship between the
parties that creates a legal duty to act. Legal duties to act vary from state to state and
from state to federal.

3. N.Y. Penal Law § 15.00, accessed October 25, 2010, http://law.onecle.com/newyork/penal/PEN015.00_15.00.html.
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4.1.5.1 Duty to Act Based on a Statute

E® Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

When a duty to act is statutory, it usually concerns a government interest that is
paramount. Some common examples of statutory duties to act are the duty to file
state or federal tax returns, * the duty of health-care personnel to report gunshot
wounds, > and the duty to report child abuse. °

Kentucky
Revised
Statutes

Statutory Example:

620.030 Duty to report dependency, neglect, or abuse — Husband-wife
and professional-client/patient privileges not grounds for refusal to
report — Exceptions — Penalties.

{1) Any person who knows or has reasonable cause to believe that a child is
dependent, neglected, or abused shall immediately cause an oral or

written report to be made to a local law enforcement agency or the [SFTHTESIFTT
Department of Kentucky State Police; the cabinet or its designated

representative; the Commonwealth's attorney or the county attorney; by

telephone or otherwise.

Figure 4.3 Kentucky Revised Statutes

At common law, it was not criminal to stand by and refuse to help someone in danger.
Some states supersedethe common law by enacting Good Samaritan statutes that
create a duty to assist those involved in an accident or emergency situation. Good

4.26 U.S.C. 8 7203, accessed October 25, 2010,http://www.law.cornell.edu/uscode/26/usc_sec_26_00007203----000-.html.
5. Stat. Ann. 8 790.24,accessed October 25, 2010, http://law.onecle.com/florida/crimes/790.24.html.
6. Ky. Rev. Stat. Ann. § 620.030, accessed October 25, 2010, http://www.Irc.ky.gov/krs/620-00/030.pdf.
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Samaritan statutes typically contain provisions that insulate the actor from liability
exposure when providing assistance. ’

Read the Minnesota Good Samaritan Law:

604A.01 GOOD SAMARITAN LAW.

arm shall, to th

giveﬂamn&huﬁmm ot

ntor medical pe

eanor.

Jency care,
. OF assistance, unle cts in a ful anc manmer in
ficding the car
rerder
and re

advice

Figure 4.4 Minnesota Good Samaritan Law

4.1.5.2 Duty to Act Based on a Contract

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

A duty to act can be based on a contract between the defendant and another party.
The most prevalent examples would be a physician’s contractual duty to help a patient
or a lifeguard’s duty to save someone who is drowning. Keep in mind that experts who
are not contractually bound can ignore an individual’s pleas for help without
committing a crime, no matter how morally abhorrent that may seem. For example,
an expert swimmer can watch someone drown if there is no statute, contract, or
special relationship that creates a legal duty to act.

7. Minnesota Code 8 604A.01, accessed October 25,2010,http://law.justia.com/minnesota/codes/2005/595/604a-s01.html.
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4.1.5.3 Duty to Act Based on a Special Relationship

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

A special relationship may also be the basis of a legal duty to act. The most common
special relationships are parent-child, spouse-spouse, and employer-employee. Often,
the rationale for creating a legal duty to act when people are in a special relationship
is the dependence of one individual on another. A parent has the obligation by law to
provide food, clothing, shelter, and medical care for his or her children, because
children are dependent on their parents and do not have the ability to procure these
items themselves. In addition, if someone puts another person in peril, there may be a
duty to rescue that person. ® Although this is not exactly a special relationship, the
victim may be dependent on the person who created the dangerous situation because
he or she may be the only one present and able to render aid. On a related note,
some jurisdictions also impose a duty to continue to provide aid, once aid or assistance
has started. ® Similar to the duty to rescue a victim the defendant has put in peril, the
duty to continue to provide aid is rooted in the victim’'s dependence on the defendant
and the unlikely chance that another person may come along to help once the
defendant has begun providing assistance.

4.1.5.4 Example of a Failure to Act That Is Noncriminal

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Recall the example from Introduction to Criminal Law (Page 3), Example of Criminal
Law Issues (Page 5), where Clara and Linda are shopping together and Clara stands by
and watches as Linda shoplifts a bra. In this example, Clara does not have a duty to
report Linda for shoplifting. Clara does not have a contractual duty to report a crime in
this situation because she is not a law enforcement officer or security guard obligated
by an employment contract. Nor does she have a special relationship with the store
mandating such a report. Unless a statuteor ordinance exists to force individuals to
report crimes committed in their presence, which is extremely unlikely, Clara can
legally observe Linda’s shoplifting without reporting it. Of course, if Clara assists Linda
with the shoplifting, she has then performed a criminal act or actus reus, and a
criminal prosecution is appropriate.

4.1.5.5 Example of a Failure to Act That Is Criminal

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Penelope stands on the shore at a public beach and watches as a child drowns. If
Penelope's state has a Good Samaritan law, she may have a duty to help the child
based on a statute. If Penelope is the lifeguard, she may have a duty to save the child

8. State ex rel. Kuntz v. Thirteenth Jud. Dist., 995 P.2d 951 (2000), accessed October 25,2010,http://caselaw.findlaw.com/mt-
supreme-court/1434948.html.

9. Jones v. U.S., 308 F.2d 307 (1962), accessed October 25,2010,http://scholar.google.com/
scholar_case?case=14703438613582917232&hl=en&as_sdt=2002&as_vis=1.


http://creativecommons.org/licenses/by-nc-sa/4.0/
http://creativecommons.org/licenses/by-nc-sa/4.0/
http://creativecommons.org/licenses/by-nc-sa/4.0/
http://creativecommons.org/licenses/by-nc-sa/4.0/
http://creativecommons.org/licenses/by-nc-sa/4.0/
http://creativecommons.org/licenses/by-nc-sa/4.0/
http://creativecommons.org/licenses/by-nc-sa/4.0/
http://creativecommons.org/licenses/by-nc-sa/4.0/
http://creativecommons.org/licenses/by-nc-sa/4.0/

137

based on a contract. If Penelope is the child’s mother, she may have a duty to provide
assistance based on their special relationship. If Penelope threw the child in the ocean,
she may have a duty to rescue the child she put in peril. If Penelope is just a bystander,
and no Good Samaritan law is in force, she has no duty to act and cannot be criminally
prosecuted if the child suffers harm or drowns.

4.1.6 Possession as a Criminal Act

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Although it is passive rather than active, possession is still considered a criminal act.
The most common objects that are criminal to possess are illegal contraband, drugs,
and weapons. There are two types of possession: actual possession andconstructive
possession. Actual possession indicates that the defendant has the item on or very
near his or her person. Constructive possession indicates that the item is not on the
defendant’s person, but is within the defendant’s area of control, such as inside a
house or automobile with the defendant. '® More than one defendant can be in
possession of an object, although this would clearly be a constructive possession for at
least one of them.

Because it is passive, possession should be knowing, meaning the defendant is aware
that he or she possesses the item. " As the Model Penal Code states in § 2.01(4),
“[plossession is an act, within the meaning of this Section, if the possessor knowingly
procured or received the thing possessed or was aware of his control thereof for a
sufficient period to have been able to terminate his possession.” In the vast majority of
states, a statute permitting a conviction for p ossession without this knowledge or
awareness lacks the criminal intent element and would be unenforceable.

4.1.6.1 Example of an Unenforceable Possession Statute

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

A state has a criminal statute that prohibits “being within 100 feet of any quantity of
marijuana.” Ricardo sits next to Jean on the subway. A law enforcement officer smells
marijuana and does a pat-down search of Jean. He discovers that Jean has a large
baggie of marijuana in his jacket pocket and arrests Jean and Ricardo for marijuana
possession. Ricardo was within one hundred feet of marijuana as prohibited by the
statute, but Ricardo should not be prosecuted for marijuana possession. No evidence
exists to indicate that Ricardo knew Jean, or knew that Jean possessed marijuana.
Thus Ricardo does not have the criminal intent or mens rea for possession, and the
state’s possession statute should not be enforced against him.

10. State v. Davis, 84 Conn. App. 505 (2004), accessed February 13,2011,http://scholar.google.com/
scholar_case?case=12496216636522596448&hl=en&as_sdt=2&as_vis=1&oi=scholarr.
11. Connecticut Jury Instructions No. 2.11-1, accessed February 13,2011,http://www.jud.ct.gov/ji/criminal/part2/2.11-1.htm.
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KEY TAKEAWAYS

- The elements of a crime are criminal act, criminal intent,
concurrence, causation, harm, and attendant circumstances. Only
crimes that specify a bad result have the elements of causation and
harm.

- Criminal act is usually an unlawful bodily movement that is defined
in a statute, or a case in jurisdictions that allow common-law
crimes.

+ The criminal act must be voluntary and cannot be based solely on
the status of the defendant or the defendant’s thoughts.

-+ An exception to the criminal act element is omission to act.

+ Omission to act could be criminal if there is a statute, contract, or
special relationship that creates a legal duty to act in the
defendant’s situation.

- Actual possession means that the item is on or very near the
defendant’s person. Constructive possession means that the item is
within the defendant’s control, such as inside a house or vehicle
with the defendant.

- In most states, the defendant must be aware that he or she
possesses the item to be convicted of possession.

EXERCISES

Answer the following questions. Check your answers using the
answer key at the end of the chapter.

1. Jacqueline is diagnosed with epilepsy two years after receiving her
driver’s license. While driving to a concert, Jacqueline suffers an
epileptic seizure and crashes into another vehicle, injuring both of
its occupants. Can Jacqueline be convicted of a crime in this
situation? Why or why not?

2. Read Olerv. State, 998 S.W.2d 363 (1999). In Oler, the defendant was
convicted of possession of a controlled substance by
misrepresentation. The defendant solicited and received
prescriptions for Dilaudid, a controlled substance, from four
different physicians without informing them that he already had a
prescription for Dilaudid. The defendant appealed, arguing that he
had no legaldutyto disclose his previous receipt of the drug to the
physicians, and was therefore unlawfully punished for an omission
to act. Did the Texas Court of Appeals uphold the defendant’s
conviction? Why or why not? The case is available at this link: http:/
/connecticut%20jury%20instructions%20n0.%202.11-1%2C%


http://connecticut%20jury%20instructions%20no.%202.11-1%2C%20accessed%20february%2013%2C2011%2Chttp//www.jud.ct.gov/ji/criminal/part2/2.11-1.htm.
http://connecticut%20jury%20instructions%20no.%202.11-1%2C%20accessed%20february%2013%2C2011%2Chttp//www.jud.ct.gov/ji/criminal/part2/2.11-1.htm.
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20accessed%20february%2013%2C2011%2Chttp//www.jud.ct.gov/ji/
criminal/part2/2.11-1.htm.

3. Read Staplesv. U.S., 511 U.S. 600 (1994). In Staples, the defendant was
convicted o f possession of an unregistered automatic weapon in
violation of the National Firearms Act. The defendant claimed the
conviction was improper because the prosecution did not prove that
he knewthe weapon was automatic, and the prosecution must prove
this knowledge to convict under the statute. Did the US Supreme
Court reverse the defendant’s conviction? Why or why not? The case
is available at this link: https://www.law.cornell.edu/supct/html/
92-1441.Z0.html

4.2 Criminal Intent

=l Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

LEARNING OBJECTIVES

1. Describe one important function of criminal intent.

2. List the three common-law criminal intents, ranking them in order of
culpability.

3. Compare specific and general intent.

4. Describe an inference that makes it easier for the prosecution to prove
a general intent crime.

5. Differentiate between motive and criminal intent.

6. List and define the Model Penal Code mental states, ranking them in
order of culpability.

7. Identify an exception to the requirement that every crime contain a
criminal intent element.

8. Explain how transferred intent promotes justice.
9. Describe the circumstances that give rise to vicarious criminal liability.

10. Define concurrence of criminal act and intent.

Although there are exceptions that are discussed shortly, criminal intent or mens rea
is an essential element of most crimes. Under the common law, all crimes consisted of
an act carried out with a guilty mind. In modern society, criminal intent can be the
basis for fault, and punishment according to intent is a core premise of criminal
justice. As stated in, grading is often related to the criminal intent element. Crimes
that have an “evil” intent are malumin se and subject the defendant to the most


http://connecticut%20jury%20instructions%20no.%202.11-1%2C%20accessed%20february%2013%2C2011%2Chttp//www.jud.ct.gov/ji/criminal/part2/2.11-1.htm.
http://connecticut%20jury%20instructions%20no.%202.11-1%2C%20accessed%20february%2013%2C2011%2Chttp//www.jud.ct.gov/ji/criminal/part2/2.11-1.htm.
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severe punishment. Crimes that /ackthe intent element are less common and are
usually graded lower, as either misdemeanors or infractions.

F — ~

.5',1‘! ta “<

Statutory Example:

125.27 Murder in the first d

A person is guilty of murder in the first degree when:

1. With intent to cause the death of another person, he causes the death

of such person or of a third person;

Figure 4.5 New York Penal Law

States and the federal government vary in their approach to defining criminal intent,
and each jurisdiction describes the criminal intent element in a criminal statute, or
case, in jurisdictions that allow common-law crimes. In this section, common-law
definitions of criminal intent are explored, along with definitions of the criminal
mental states in the Model Penal Code.

4.2.1 Common-Law Criminal Intent

aeel Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The common-law criminal intents ranked in order of culpability aremalice
aforethought, specific intent, and general intent. Statutes and cases use different
words to indicate the appropriate level of intent for the criminal offense, so what
follows is a basic description of the intent definitions adopted by many jurisdictions.
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4.2.1.1 Malice Aforethought

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Malice aforethought is a special common-law intent designated for only one crime:
murder. The definition of malice aforethought is “intent to kill.” Society considers intent
to kill the most evil of all intents, so malice aforethought crimes such as first- and
second-degree murder generally mandate the most severe of punishments, including
the death penalty in jurisdictions that allow for it. Malice aforethought and criminal
homicide are discussed in detail in.

4.2.1.2 Specific Intent

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Specific intent is the intent with the highest level of culpability for crimes other than
murder. Unfortunately, criminal statutes rarely describe their intent element as
“specific” or “general,” and a judge may be required to define the level of intent using
the common law or a dictionary to explain a word’s ordinary meaning. Typically,
specific intent means that the defendant acts with a more sophisticated level of
awareness. '* Crimes that require specific intent usually fall into one of three
categories: either the defendant intends to cause a certain bad result, the defendant
intends to do something more than commit the criminal act, or the defendant acts with
knowledge that his or her conduct is illegal, which is called scienter.

4.2.1.3 Example of Specific Intent to Bring about a Bad Result

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

A state statute defines mayhem as “physical contact with another, inflicted with the
intent to maim, disfigure, or scar.” This statute describes a specific intent crime. To be
guilty of mayhem under the statute, the defendant must inflict the physical contact
with the intent of causing the bad resultof maiming, disfigurement, or scarring. If the
prosecution cannot prove this high-level intent, the defendant may be acquitted (or
charged and convicted of a lower-level intent crime like battery).

So if Pauline says, “It's time to permanently mess up that pretty face,” and thereafter
takes out a razor and slices Peter’s cheek with it, Pauline might be found guilty of
mayhem. On the other hand, if Pauline slaps Peter while he is shaving without making
the comment, and the razor bites into his cheek, it is more challenging to prove that
she intendeda scarring, and Pauline might be found guilty only of battery.

12. Connecticut Jury Instructions No. 2.3-1, accessed February 14,2011,http://www.jud.ct.gov/ji/criminal/part2/2.3-1.htm.
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4.2.1.4 Example of Specific Intent to Do More than the Criminal Act

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

A state statute defines theft as “a permanent taking of property belonging to another.”
This statute describes a specific intent crime. To be guilty of theft under the statute,
the defendant must intend to do more than “take the property of another,” which is
the criminal act. The defendant must also intend to keep the property permanently.

So if Pauline borrows Peter’s razor to shave her legs, she has “taken the property of
another,” but she has not committed theft for the simple reason that she intends to
return the property after use.

4.2.1.5 Example of Scienter

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Although the terms mens rea and scienter are sometimes used interchangeably, many
jurisdictions define scienter as knowledge that an act is illegal. Scienter can be the
basis of specific intent in some statutes. So a statute that makes it a crime to “willfully
file a false tax return” may require knowledge that the tax return includes false
information and that it will be unlawful to file it.  If the prosecution fails to prove
beyond a reasonable doubt that the defendant knew his or her conduct was illegal,
this could nullify scienter, and the prosecution cannot prove specific intent.

4.2.1.6 General Intent

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

General intent is less sophisticated than specific intent. Thus general intent crimes are
easier to prove and can also result in a less severe punishment. A basic definition of
general intent is the intent to perform the criminal act or actus reus. If the defendant
acts intentionally but without the additional desire to bring about a certain result, or do
anything other than the criminal act itself, the defendant has acted with general
intent. ™

4.2.1.7 Inference of General Intent

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Intent is a notoriously difficult element to prove because it is locked inside the
defendant’s mind. Ordinarily, the only direct evidence of intent is a defendant’s
confession, which the government cannot forcibly obtain because of the Fifth

13. U.S. v. Pompanio, 429 U.S. 10 (1976), accessed October 28,2010, http://supreme.justia.com/us/429/10/case.html.
14. People v. McDaniel, 597 P.2d 124 (1979), accessed February 14,2011,http://scholar.google.com/
scholar_case?case=8266915507346002022&hl=en&as_sdt=2&as_vis=1&oi=scholarr.
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Amendment privilege against self-incrimination. Witnesses who hear the defendant
express intent are often unable to testify about it because of evidentiary rules
prohibiting hearsay. However, many jurisdictions allow an inference of general intent
based on the criminal act. "°] In essence, if the jury accepts the inference, the prosecution
does not have the burden of proving intent for a general intent crime.

4.2.1.8 Example of a General Intent Crime and an Inference of Intent

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

A state statute defines battery as “intentional harmful or offensive physical contact
with another.” This statute describes a general intent crime. To be guilty of battery
under the statute, the defendant must only intend the harmful or offensive contact.
The defendant does not have to desire that the contact produces a specific result, such
as scarring, or death; nor does the defendant need scienter, or awareness that the
physical contact is illegal.

If Addie balls up her fist and punches Eddie in the jaw after Eddie calls her a “stupid
idiot,” Addie has probably committed battery under the statute. A prosecutor could
prove that Addie committed the actof harmful or offensive contact using Eddie’s
testimony and a physician’s report. The jury could thereafter be instructed to “infer
intent from proof of the act.” If the jury accepts the inference and determines that
Addie committed the criminal act, the jury could find Addie guilty of battery without
additional evidence of intent.

15. Commonwealth v. Ely, 444 N.E.2d 1276 (1983), accessed February 13, 2011,http://scholar.google.com/
scholar_case?case=369554378994187453&hl=en&as_sdt=2&as_vis=1&oi=scholarr.
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N

« Malice aforethought
« Intent to kill

« Specific intent

« Intent to do more than the criminal act, cause
a result, or to do something illegal
(scienter)

« General intent
« Intent to do the criminal act

Least Serious

Figure 4.6 Common Law Intents

4.2.1.9 Motive

gl Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Intent should not be confused with motive, which is the reason the defendant commits
the criminal act or actus reus. Motive can generate intent, support a defense, and be
used to determine sentencing. However, motive alone does not constitute mens rea
and does not act as a substitute for criminal intent.

4.2.1.10 Example of Motive

Em Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Isabella, a housewife with no criminal record, sits quietly in court waiting to hear the
jury verdict in a trial for the rape of her teenage daughter by Ignatius. Ignatius has
been convicted of child rape in three previous incidents. The jury foreman announces
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the decision finding Ignatius not guilty. Ignatius looks over his shoulder at Isabella and
smirks. Isabella calmly pulls a loaded revolver out of her purse, and then shoots and
kills Ignatius. In this case, Isabella’s motive is revenge for the rape of her teenage
daughter, or the desire to protect other women from Ignatius’ conduct. This motive
generated Isabella’s criminal intent, which is malice aforethought or intent to kill. In
spite of Isabella’s motive, which is probably understandable under the circumstances,
Isabella can be found guilty of murder because she acted with the murder mens rea.
However, Isabella’s motive may be introduced at sentencing and may resultin a
reduced sentence such as life in prison rather than the death penalty. In addition,
Isabella’s motive may affect a prosecutor’s decision to seek the death penalty at all
because this would probably be disfavored by the public.

4.2.2 Model Penal Code Criminal Intent

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The Model Penal Code divides criminal intent into four states of mind listed in order of
culpability: purposely, knowingly, recklessly, and negligently.

4.2.2.1 Purposely

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

A defendant who acts purposely intends to engage in conduct of that nature and
intends to cause a certain result. '® Purposeful criminal intent resembles specific intent
to cause harm, which was discussed previously. As the Model Penal Code states, “[a]
person acts purposely with respect to a material element of an offense when: (i) if the
element involves the nature of his conduct or a result thereof, it is his conscious object
to engage in conduct of that nature or to cause such a result” (Model Penal Code §
2.02 (2) (a)).

4.2.2.2 Example of Purposely

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Review the example given in , where Pauline takes out a razor and slices Peter’s cheek.
In this example, Pauline is aware of the nature of the act (slicing someone’s cheek with
a razor). Pauline also appears to be acting with the intent to cause a specific result,
based on her statement to Peter. Thus Pauline is acting with specific intent or
purposely and can probably be convicted of some form of aggravated battery or
mayhem in most jurisdictions.

16. N.H. Rev. Stat. Ann. § 626:2(ll)(a), accessed February 14, 2011,http://www.gencourt.state.nh.us/rsa’/html/LXI1/626/
626-2.htm.
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4.2.2.3 Knowingly

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Knowingly indicates that the defendant is aware of the nature of the act and its
probable consequences. ' Knowingly differs from purposely in that the defendant is
not acting tocausea certain result but is acting with the awareness that the result is
practically certain to occur. '® The Model Penal Code describes knowingly as follows: “A
person acts knowingly with respect to a material element of an offense when...he is
aware that his conduct is of that nature...if the element involves a result of his
conduct, he is aware that it is practically certain that his conduct will cause such a
result” (Model Penal Code in § 2.02(2) (b)).

4.2.2.4 Example of Knowingly

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Victor brags to his girlfriend Tanya that he can shoot into a densely packed crowd of
people on the subway train without hitting any of them. Tanya dares Victor to try it.
Victor removes a concealed weapon from his waistband and shoots, aiming at a group
of people standing with their back to him. The shot kills Monica, who is standing the
closest to Victor. In this case, Victor did not intendto shoot Monica. In fact, Victor's goal
was to shoot and miss all the standing subway passengers. However, Victor was
awarethat he was shooting a loaded gun (the nature of the act) and was also
practically certainthat shooting into a crowd would result in somebody getting hurt or
killed. Thus Victor acted knowingly according to the Model Penal Code. If the state in
which Victor shoots Monica defines murder intent as knowingly under the Model
Penal Code, then Victor has most likely committed murder in this case.

17. Utah Code Ann. § 76-2-103(2), accessed February 14,2011,http://le.utah.gov/~code/TITLE76/htm/76_02_010300.htm.
18. State v. Huff, 469 A.2d 1251 (1984), accessed February 14,2011,http://scholar.google.com/
scholar_case?case=4287195880403875631&hl=en&as_sdt=2&as_vis=1&oi=scholarr.
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Crack the Code

Compare the following statutes:

Florida Statutes Annotated

§784.011: Assault:

(1} Am "assault® is an intentional unlawful threat by word or act to do violence to the
person of another. ..

§784.021; Aggravated Assault:
(1} An "aggravated assault” ks an assault:

(b2} With an intént i commit a felony.

Note the difference in intents:
assault is general intent or knowingly...

aggravated assault s specific intent
ar purposely...

Figure 4.7 Crack the Code

4.2.2.5 Recklessly

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Recklessly is a lower level of culpability than knowingly, and reckless intent crimes are
not as common as offenses criminalizing purposeful, knowing conduct. The degree of
risk awareness is key to distinguishing a reckless intent crime from a knowing intent
crime. A defendant acts recklessly if he or she consciously disregards a substantial and
unjustifiable risk that the bad result or harm will occur. ** This is different from a
knowing intent crime, where the defendant must be “practically certain” of the bad
results. The reckless intent test is two pronged. First, the defendant must consciously
disregard a substantial risk of harm. The standard is subjective; the defendant must
know of the substantial risk.

Second, the defendant must take an unjustifiable risk, meaning that no valid reason
exists for the risk. The standard for this prong is objective; if a reasonable person would
not take the risk, then the defendant's action in taking it is reckless. As the Model
Penal Code states, “[t]he risk must be of such a nature and degree that...its disregard

19. Colo. Rev. Stat. Ann. § 18-1-501(8), accessed February 14,2011,http://www.michie.com/colorado/
Ipext.dll?f=templates&fn=main-h.htm&cp=.
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involves a gross deviation from the standard of conduct that a law- abiding person
would observe in the actor’s situation” (Model Penal Code 8 2.02(2) (c)).

4.2.2.6 Example of Recklessly

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Review the example in, where Victor shoots into a crowd of subway travelers and kills
Monica. Change the example, and imagine that the subway train has only three
passengers. Victor easily shoots in between them, yet the bullet ricochets off one of
the seats and strikes Monica, killing her. Victor would be acting with reckless rather
than knowing intent in this situation. Victor's knowledge and awareness of the riskof
injury or death when shooting a gun inside a subway car containing three passengers
is probably substantial. A reasonable, law-abiding person would probably nottake this
action under these circumstances. Thus Victor might be charged with a lower-level
form of criminal homicide like manslaughter in this case. The difference between
murder and manslaughter is discussed in detail in .

4.2.2.7 Negligently
@080

el Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Negligent intent crimes are less culpable than reckless intent crimes and are also less
common. The difference between reckless and negligent intent is the defendant's

lack of awareness. While defendants committing negligent intent crimes are also faced
with a substantial and unjustifiable risk, they are un aware of it, even though a
reasonable person would be. * Thus the first prong of the reckless intent test is simply
changed from a subjective to objective standard. As the Model Penal Code states, “[a]
person acts negligently..when he should be aware of a substantial and unjustifiable
risk that the material element exists or will result from his conduct”(Model Penal Code
§2.02(2) (d)).

4.2.2.8 Example of Negligently

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Review the example in, where Victor shoots into a crowd of subway travelers and kills
Monica. Change the example, and imagine that the subway train has no passengers.
Victor brags to Tanya that he can shoot a crumpled napkin on the floor. Tanya
challenges him to try it. Victor shoots at the napkin and misses, and the bullet
ricochets three times off three different seats, travels backward, and strikes Tanya in
the forehead, killing her instantly. In this case, Victor may be unaware of the bullet's
potential to ricochet several times and actually travel backward. However, the trier of
fact can determine that a “reasonable person” would be aware that shooting a gun

20. Idaho Code Ann. § 18-101(2), accessed February 14,2011,http://www.legislature.idaho.gov/idstat/Title18/
T18CH1SECT18-101.htm.
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inside a small subway train could result in injury or death. This would be a finding that
Victor acted negligently, under the circumstances. If the state in which Victor shot
Tanya criminalizes negligent killings, then Victor could be found guilty of criminal
homicide in this case.

Purposely: Intends to bring about a result

MNegligently: Should be aware of a substantial or unjustifiable risk, but is not

Figure 4.8 Model Penal Code Criminal Intents Ranked from Most Serious to Least Serious

4.2.3 Elements and Criminal Intent

s Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Occasionally, different criminal intents support the various elements of an offense. If a
crime requires more than one criminal intent, each criminal intent must be proven
beyond a reasonable doubt for each element.

Under the common law, every offense had just one criminal intent. In modern society,
every offense has one criminal intent unless a statute specifies otherwise. As the
Model Penal Code states, “[w]hen the law defining an offense prescribes the kind of
culpability that is sufficient for the commission of an offense, without distinguishing
among the material elements thereof, such provision shall apply to all of the material
elements of the offense, unless a contrary purpose plainly appears” (Model Penal
Code § 2.02(4)).
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4.2.3.1 Example of a Crime That Requires More Than One Criminal
Intent

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

A state statute defines burglary as “breaking and entering into a residence at
nighttime with the intent to commit a felony once inside.” In this statute, the elements
are the following: (1) breaking, (2) and entering, (3) into a residence, (4) at nighttime.
Breaking and entering are two criminal act elements. They must be committed with
the specific intent, or purposely, to commit a felony once inside the residence. The
elements of residence and nighttime are two attendant circumstances, which most
likely have the lower level of general intentor knowingly. Thus this statute has
fourseparate criminal intents that the prosecution must prove beyond a reasonable
doubt for conviction.

4.2.4 Strict Liability

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

An exceptionto the requirement of a criminal intent element is strict liability. Strict
liability offenses have nointent element. *' This is a modern statutory trend, which
abrogates the common-law approach that behavior is only criminal when the
defendant commits acts with a guilty mind. Sometimes the rationale for strict liability
crimes is the protection of the public’s health, safety, and welfare. Thus strict liability
offenses are often vehicle code or tax code violations, mandating a less severe
punishment. * With a strict liability crime, the prosecution has to prove only the
criminal act and possibly causation and harm or attendant circumstances, depending
on the elements of the offense.

4.2.4.1 Example of a Strict Liability Offense

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

A vehicle code provision makes it a crime to “travel in a vehicle over the posted speed
limit.” This is a strictliability offense. So if a law enforcement officer captures radar
information that indicates Susie was traveling in a vehicle five miles per hour over the
posted speed limit, Susie can probably be convicted of speeding under the statute.
Susie’s protests that she “didn’t know she was traveling at that speed,” are nota valid
defense. Susie’s knowledge of the nature of the act is irrelevant. The prosecution only
needs to prove the criminal act to convict Susie because this statute is strict liability
and does not require proof of criminal intent.

21. Ala. Code § 13A-2-3, accessed February 14, 2011,http://law.onecle.com/alabama/criminal-code/13A-2-3.html.
22. Tex. Penal Code § 49.04, accessed February 14, 2011,http://law.onecle.com/texas/penal/49.04.00.html.
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4.2.5 Transferred Intent

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Occasionally, the defendant's criminal intent is not directed toward the victim.
Depending on the jurisdiction, this may result in a transferof the defendant’s intent
from the intended victim to the eventual victim, for the purpose of fairness.

# Although this is a legal fiction, it can be necessary to reach a just result.Transferred
intent is only relevant in crimes that require a bad result or victim. In a case where
intent is transferred, the defendant could receive more than one criminal charge, such
as a charge for “attempting” to commit a crime against the intended victim. Attempt
and transferred intent are discussed in detail in .

4.2.5.1 Example of Transferred Intent

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Billy and his brother Ronnie get into an argument at a crowded bar. Billy balls up his
fist and swings, aiming for Ronnie’s face. Ronnie ducks and Billy punches Amandain
the face instead. Billy did not intend to batter Amanda. However, it is unjust to allow
this protective action of Ronnie’s to excuse Billy’s conduct. Thus Billy’s intent to hit
Ronnie transfers in some jurisdictions over to Amanda. Billy can also be charged with
attempted battery, which is assault, of Ronnie, resulting in twocrimes rather than one
under the transferred intent doctrine.

4.2.6 Vicarious Liability

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Vicarious liability is similar to respondeat superior, a civil law concept discussed in .
Vicarious liability transfers a defendant’s responsibility for the crime to a

different defendant, on the basis of a special relationship. Under a theory of vicarious
liability, the defendant does not need to commit the criminal act supported by
criminal intent. The defendant just has to be involved with the criminal actor in a
legally defined relationship. As in civil law, vicarious liability is common between
employers and employees. Corporate liability is a type of vicarious liability that allows
a corporation to be prosecuted for a crime apart from its owners, agents, and
employees. ** This is a modern concept that did not exist at early common law.
Although corporations cannot be incarcerated, they can be fined. Vicarious liability
and corporate liability are discussed in more detail in .

23. N.Y. Penal Law § 125.27(1), accessed February 14, 2011, http://www.nycourts.gov/cji/2-PenalLaw/125/125.27/Capital-
Crimes/AC.125.Transferred-Intent.pdf.
24,720 ILCS 5/5-4, accessed February 14, 2011, http://law.onecle.com/illinois/720ilcs5/5-4.html.
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4.2.6.1 Example of Vicarious Liability

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Don hires James to work in his liquor store. James is specially trained to ask for the
identification of any individual who appears to be under the age of thirty and attempts
to buy alcohol. One night, James sells alcohol to Ashley and does not request
identification because Ashley is attractive and James wants to ask her out on a date.
Unfortunately, Ashley is underage and is participating in a sting operation with local
law enforcement. Certain statutes could subject Donto criminal prosecution for selling
alcohol to an underage person like Ashley, even though Don did not

personally participate in the sale. Because Don is James's employer, he may be
vicariously liable for James's on-the-job conduct in this instance.

4.2.7 Concurrence of Act and Intent

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Another element of most criminal offenses is the requirement that the criminal act
and criminal intent exist at the same moment. ** This element is called concurrence.
Concurrence is rarely an issue in a criminal prosecution because the criminal intent
usually generates the bodily response (criminal act).

However, in some rare instances, the criminal act and intent are separated by time, in
which case concurrence is lacking and the defendant cannot be convicted of a crime.

4.2.7.1 Example of a Situation Lacking Concurrence

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Sherree decides she wants to kill her husband using a handgun. As Sherree is driving
to the local gun shop to purchase the handgun, her husband is distracted and steps in
front of her car. Sherree slams on the brakes as a reflex, but unfortunately she is
unable to avoid striking and killing her husband. Sherree cannot be prosecuted for
criminal homicide in this case. Although Sherree had formulated the intent to kill, the
intent to kill did not exist at the moment she committed the criminal act of hitting her
husband with her vehicle. In fact, Sherree was trying to avoid hitting her husband at
the moment he was killed. Thus this case lacks concurrence of act and intent, and
Sherree is not guilty of criminal homicide.

25. California Criminal Jury Instructions No. 252, accessed February 14,2011,http://www.justia.com/criminal/docs/calcrim/
200/252.html.
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KEY TAKEAWAYS

One important function of intent is the determination of
punishment. In general, the more evil the intent, the more severe
the punishment.

- The three common-law intents ranked in order of culpability are

malice aforethought, specific intent, and general intent.

Specific intent is the intent to bring about a certain result, do
something other than the criminal act, or scienter. General intent is
simply the intent to perform the criminal act.

With a general intent crime, the trier of fact may infer intent from
the criminal act. This alleviates the prosecution’s burden of proving
criminal intent.

Motive is the reason the defendant commits the criminal act.
Motive standing alone is not enough to prove criminal intent.

« The Model Penal Code’s criminal states of mind ranked in order of

culpability are purposely, knowingly, recklessly, and negligently.
Purposely is similar to specific intent to cause a particular result.
Knowingly is awareness that results are practically certain to occur.
Recklessly is a subjective awareness of a risk of harm, and an
objective and unjustified disregard of that risk. Negligently is not
being aware of a substantial risk of harm when a reasonable person
would be.

- The exception to the requirement that every crime contain a

criminal intent element is strict liability.

- Transferred intent promotes justice by holding a defendant

responsible for his or her criminal conduct, even though the
conduct was intended to harm a different victim.

Vicarious liability is the transfer of criminal liability from one
criminal defendant to another based on a special relationship.

- Concurrence requires that act and intent exist at the same moment.

EXERCISES

Answer the following questions. Check your answers using the
answer key at the end of the chapter.

1. AsJordan is driving to school, she takes her eyes off the road for a

moment and rummages through her purse for her phone. This
causes her to run a stop sign. Jordan is thereafter pulled over by law
enforcement and issued a traffic ticket. What is Jordan’s criminal
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intent in this case? Is Jordan criminally responsible for running the
stop sign¢ Why or why not?

. Read Morissettev. U.S., 342 U.S. 246 (1952). In Morissette, the
defendant was convicted of unlawful conversion of federal property
for gathering and selling spent bomb casings dropped during US Air
Force practice maneuvers. The statute required “knowing”
conversion of the property, and the defendant claimed he believed
the property was abandoned. Did the US Supreme Court uphold the
defendant’s conviction? Why or why not? The case is available at
this link: https://scholar.google.com/scholar_
case?case=787130527265701764&hl=en&as_sdt=2&as_vis=1&
oi=scholarr

. Read Statev. Crosby, 154 P.3d 97 (2007). In Crosby, the defendant was
convicted of manslaughter of a dependent person by neglect. The
defendant’s mother died of “sepsis” and was brought to the
hospital covered with feces and bedsores. The defendant was her
mother’s caregiver. The jury was instructed that the defendant
possessed the mental state of “recklessness” under the statute if
she disregarded a substantial risk of harm or circumstances. The
jury asked the judge if “circumstances” included the bedsoresor
justdeath. He responded that the risk could be more than just death
and left it up to the jury to decide. Did the Supreme Court of Oregon
uphold the defendant’s conviction? Why or why not? The case is
available at this link: http://scholar.google.com/scholar_
case?case=10006178173306648171&q=State+v.+Crosby+S53295&
hl=en&as_sdt=2,5

. Read Statev. Horner, 126 Ohio St. 3d 466 (2010). In Horner, the
defendant pleaded no contest to aggravated robbery. The
defendant’s pre-plea indictment did not contain a mens rea
element for aggravated robbery, just the mens rea for theft. The
defendant moved to dismiss the no contest plea, based on the fact
that the indictment was defective for lacking the mens rea element.
Did the Ohio Supreme Court find the indictment defective? Why or
why not? The case is available at this link:http://www.
supremecourt.ohio.gov/rod/docs/pdf/0/2010/2010-0hio-3830.pdf
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LAW AND ETHICS : DEANV.U.S.L

Ten Years Imprisonment for an Accident?

“Accidents happen. Sometimes they happen to individuals
committing crimes with loaded guns.”

Read Deanv. U.S., 129 S. Ct. 1849 (2009)), which is available at this
link: http://scholar.google.com/scholar__
case?case=10945987555184039397&q=Dean+v.+U.S.&hl=en&as_
sdt=2,5

In Dean, the defendant was sentenced to ten years imprisonment
under a federal sentencing enhancement for an accidental discharge
of his firearm during a bank robbery. The prosecution presented
evidence at trial indicating that the defendant went into the bank
wearing a mask and carrying a loaded firearm. The defendant told
everyone in the bank to “get down,” and then went behind the
tellers’ station and began grabbing money with his left hand. The gun
in his right hand discharged. The defendant seemed surprised by the
discharge, cursed, and ran out of the bank. No one was injured or hurt
during the robbery.

The defendant thereafter admitted he committed the robbery. The US
Supreme Court upheld the defendant’s sentencing, in spite of the
fact that there was no evidence of intentto discharge the firearm. The
Court based its holding on the plain meaning of the statute requiring
a minimum sentence of ten years imprisonment when a firearm is
discharged during a robbery. The statute, 18 U.S.C. § 924(c) (1) (A),
does not expressly state a criminal intent requirement. The Court
further held that a presumption of criminal intent was not required.
As the Court stated, “[i]t is unusual to impose criminal punishment
for the consequences of purely accidental conduct. But it is not
unusual to punish individuals for the unintended consequences of
their unlawfulacts” (Deanv. U.S., 129 S. Ct. 1849, 1855 (2009)).

1. Do you think it is ethical to sentence Dean to ten years’
imprisonment for his accidental conduct in this case? Why or why
not?

Check your answer using the answer key at the end of the chapter.


http://scholar.google.com/scholar_case?case=10945987555184039397&q=Dean+v.+U.S.&hl=en&as_sdt=2,5
http://scholar.google.com/scholar_case?case=10945987555184039397&q=Dean+v.+U.S.&hl=en&as_sdt=2,5
http://scholar.google.com/scholar_case?case=10945987555184039397&q=Dean+v.+U.S.&hl=en&as_sdt=2,5
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4.3 Causation and Harm

mm Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

LEARNING OBJECTIVES

1. Distinguish between factual and legal cause.

2. Define intervening superseding cause, and explain the role it plays in
the defendant’s criminal liability.

3. Define one and three years and a day rules.

As stated previously, causation and harm can also be elements of a criminal offense if
the offense requires a bad result. In essence, if injury is required under the statute, or
the case is in a jurisdiction that allows for common-law crimes, the defendant
mustcausethe requisite harm. Many incidents occur when the defendant technically
initiates circumstances that result in harm, but it would be unjust to hold the
defendant criminally responsible. Thus causation should not be rigidly determined in
every instance, and the trier of fact must perform an analysis that promotes fairness.
In this section, causation in fact and legal causation are examined as well as situations
where the defendant may be insulated from criminal responsibility.

i N

Statutory Example:

Section 163.005 - Criminal homicide.

1] A person commits criminal homicide if, without justification or excuse,
the person intentionally, knowingly, recklessly or with criminal negligence

causes the death of another human being.

Bad

results/harm

Figure 4.9 Oregon Revised Statutes
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4.3.1 Causation in Fact

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Every causation analysis is twofold. First, the defendant must be the factual or but for
cause of the victim’'s harm. The butforterm comes from this phrase: “but for the
defendant’s act, the harm would not have occurred.” * As the Model Penal Code
states, “[clonduct is the cause of a result when...(a) it is an antecedent but for which
the result in question would not have occurred” (Model Penal Code § 2.03(1)(a)).
Basically, the defendant is the factual or but for cause of the victim’'s harm if the
defendant’s act starts the chain of events that leads to the eventual result.

4.3.1.1 Example of Factual Cause

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Henry and Mary get into an argument over their child custody agreement. Henry gives
Mary a hard shove. Mary staggers backward, is struck by lightning, and dies instantly.
In this example, Henry's act forced Mary to move into the area where the lighting
happened to strike. However, it would be unjust to punish. Henry for Mary’s death in
this case because Henry could not have imagined the eventual result. Thus although
Henry is the factual or but for cause of Mary's death, he is probably not the legal
cause.

4.3.2 Legal Causation

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

It is the second part of the analysis that ensures fairness in the application of the
causation element. The defendant must also be the legal or proximate cause of the
harm. Proximate means “near,” so the defendant’s conduct must be closely related to
the harm it engenders. As the Model Penal Code states, the actual result cannot be
“too remote or accidental in its occurrence to have a [just] bearing on the actor’s
liability” (Model Penal Code 8 2.03 (2) (b)).

The test for legal causation is objective foreseeability.  The trier of fact must be
convinced that when the defendant acted, a reasonable person could have foreseen or
predicted that the end result would occur. In the example given in Example of Factual
Cause (Page 157), Henry is not the legal cause of Mary's death because a reasonable
person could have neither foreseen nor predicted that a shove would push Mary into
a spot where lightning was about to strike.

The Model Penal Code adjusts the legal causation foreseeability requirement
depending on whether the defendant acted purposely, knowingly, recklessly, or

26. Del. Code Ann. tit. II, 8 261, accessed February 14,2011,http://delcode.delaware.gov/title11/c002/index.shtml#261.
27. California Criminal Jury Instructions No. 520, accessed February 14,2011, http://www.justia.com/criminal/docs/calcrim/
500/520.html.
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negligently. If the defendant’s behavior is reckless or negligent, the legal causation
foreseeability requirement is analyzed based on the riskof harm, rather than the
purpose of the defendant.

4.3.2.1 Example of Legal Causation

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Imagine that Henry and Mary get into the same argument over their child custody
agreement, but this time they are in their garage, which is crowded with furniture.
Henry gives Mary a hard shove, even though she is standing directly in front of a large
entertainment center filled with books and a heavy thirty-two-inch television set. Mary
staggers backward into the entertainment center and it crashes down on top of her,
killing her. In this situation, Henry is the factual cause of Mary's death because he
started the chain of events that led to her death with his push. In addition, it is
foreseeable that Mary might suffer a serious injury or death when shoved directly into
a large and heavy piece of furniture. Thus in this example, Henry could be the factual
andlegal cause of Mary's death. It is up to the trier of fact to make this determination
based on an assessment of objective foreseeability and the attendant circumstances.

4.3.3 Intervening Superseding Cause

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Another situation where the defendant is the factual but not the legal cause of the
requisite harm is when something or someone interrupts the chain of events started
by the defendant. This is called an intervening superseding cause. Typically, an
intervening superseding cause cuts the defendant off from criminal liability because it
is much closer, or proximate, to the resulting harm. *® If an intervening superseding
cause is a different individual acting with criminal intent, the intervening individual is
criminally responsible for the harm caused.

4.3.3.1 Example of an Intervening Superseding Cause

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Review the example with Henry and Mary in Example of Legal Causation (Page 158).
Change the example so that Henry pulls out a knife and chases Mary out of the
garage. Mary escapes Henry and hides in an abandoned shed. Half an hour later, Wes,
a homeless man living in the shed, returns from a day of panhandling. When he
discovers Mary in the shed, he kills her and steals her money and jewelry. In this case,
Henry is still the factual cause of Mary's death, because he chased her into the shed
where she was eventually killed. However, Wes is probably the intervening
superseding cause of Mary's death because he interrupted the chain of events started

28. Connecticut Jury Instructions No. 2.6-1, accessed February 14,2011,http://www.jud.ct.gov/ji/criminal/part2/2.6-1.htm.
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by Henry. Thus Wesis subject to prosecution for Mary's death, and Henry may be
prosecuted only for assault with a deadly weapon.

4.3.4 One and Three Years and a Day Rules

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

In criminal homicide cases, the causation analysis could be complicated by a victim’s
survival for an extended time period. Because of modern technology, victims often
stay alive on machines for many years after they have been harmed. However, it may
be unreasonable to hold a defendant responsible for a death that occurs several years
after the defendant’s criminal act. A few states have rules that solve this dilemma.

Some states have either a one year and a day rule or athree years and a day rule. *
These rules create a timeline for the victim’s death that changes the causation analysis
in a criminal homicide case. Under one or three years and a day rules, the victim of a
criminal homicide must die within the specified time limits for the defendant to be
criminally responsible. If the victim does not die within the time limits, the defendant
may be charged with attempted murder, rather than criminal homicide. California
makes the timeline a rebuttable presumption that can be overcome with evidence
proving that the conduct was criminal and the defendant should still be convicted. *

29. S.C. Code Ann. 8 56-5-2910, accessed February 15, 2011,http://www.scstatehouse.gov/code/t56c005.htm.
30. Cal. Penal Code § 194, accessed February 14,2011,http://codes.|p.findlaw.com/cacode/PEN/3/1/8/1/5194.
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California
Penal Code

Section 194

To make the killing either murder or manslaughter, it is not requisite that

Death
the party die within three years and a day after the stroke received or timeline rule

the cause of death administered. If death occurs beyond the time of three
years and a day, there shall be a rebuttable presumption that the killing
was not criminal. The prosecution shall bear the burden of overcoming this
presumption. In the computation of time, the whole of the day on which

the act was done shall be reckoned the first.

Figure 4.10 California Penal Code

Death timeline rules are often embodied in a state’s common law and have lost popularity
in recent years. ¥ Thus many states have abolished arbitrary time limits for the victim’s
death in favor of ordinary principles of legal causation. ** Death timeline rules are not to be
confused with the statute of limitations, which is the time limit the government has

to prosecutea criminal defendant.

31. Key v. State, 890 So.2d 1043 (2002), accessed February 15,2011, http://www.lexisone.com/Ix1/caselaw/
freecaselaw?action=0CLGetCaseDetail&format=FULL&sourcelD=beehed&searchTerm=efiQ.QLea.aadj.eaOS&searchFlag=y&l1loc=FCLOW.

32. Rogers v. Tennessee, 532 U.S. 541 (2001), accessed February 14,2011,http://caselaw.lp.findlaw.com/scripts/
getcase.pl?court=us&vol=000&invol=99-6218.
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KEY TAKEAWAYS

- Factual cause means that the defendant starts the chain of events
leading to the harm Legal cause means that the defendant is held
criminally responsible for the harm because the harm is a
foreseeable result of the defendant’s criminal act.

- An intervening superseding cause breaks the chain of events started
by the defendant’s act and cuts the defendant off from criminal
responsibility.

-+ One and three years and a day rules create a timeline for the
victim’s death in a criminal homicide.

EXERCISES

Answer the following questions. Check your answers using the
answer key at the end of the chapter.

1. Phillipa sees Fred picking up trash along the highway and decides
she wants to frighten him. She drives a quarter of a mile ahead of
Fred and parks her car. She then hides in the bushes and waits for
Fred to show up. When Fred gets close enough, she jumps out of the
bushes screaming. Frightened, Fred drops his trash bag and runs
into the middle of the highway where he is struck by a vehicle and
killed. Is Phillipa’s act the legal cause of Fred’s death? Why or why
not?

2. Read Bullockv. State, 775 A.2d. 1043 (2001). In Bullock, the defendant
was convicted of manslaughter based on a vehicle collision that
occurred when his vehicle hit the victim’s vehicle in an
intersection. The defendant was under the influence of alcohol and
traveling thirty miles per hour over the speed limit. The victim was
in the intersection unlawfullybecause the light was red. The
defendant claimed that the victim was the intervening superseding
cause of her own death. Did the Supreme Court of Delaware agree?
The case is available at this link: http://caselaw.findlaw.com/de-
supreme-court/1137701.html

3. Read Common wealth v. Casanova, 429 Mass. 293 (1999). In Casanova,
the defendant shot the victim in 1991, paralyzing him. The
defendant was convicted of assault with intent to murder and two
firearms offenses. In 1996, the victim died. The defendant was
thereafter indicted for his murder. Massachusetts had abolished the
year and a day rule in 1980. Did the Massachusetts Supreme Judicial
Court uphold the indictment, or did the court establish a new death
timeline rule? The case is available at this link: http://scholar.
google.com/scholar_case?case=16055857562232849296&hl=en&as_
sdt=2&as_vis=1&oi=scholarr
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4.4 End-of-Chapter Material

=zl Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Crimes are made up of parts, referred to as elements. The criminal
elements are criminal act or actus reus, criminal intent or mens rea,
concurrence, causation, harm, and attendant circumstances. Only
crimes that specify a bad result require the causation and harm
elements.

Criminal acts must be voluntary or controllable and cannot consist
solely of the defendant’s status or thoughts. Just one voluntary act is
needed for a crime, so if a voluntary act is followed by an involuntary
act, the defendant can still be criminally responsible. Omission or
failure to act can also be criminal if there is a duty to act based on a
statute, contract, or special relationship. Possession is passive, but it
can still be a criminal act. The most common items that are criminal
to possess are illegal contraband, drugs, and weapons. Possession can
be actual if the item is on or very near the defendant’s person, or
constructive if within an area of the defendant’s control, like inside
the defendant’s house or vehicle. More than one defendant can b e in
possession of one item. Criminal possession should be supported by
the intent of awareness because it is passive.

Criminal intent is an important element because it is often one factor
considered in the grading of criminal offenses. The three common-
law criminal intents are malice aforethought, which is intent to Kkill,
specific intent, and general intent. Specific intent is the intent to
bring about a particular result, a higher level of awareness than is
required to perform the criminal act, or scienter, which is knowledge
that a criminal act is unlawful. General intent is the intent to do the
act and can often give rise to an inference of criminal intent from
proof of the criminal act. Motive should not be confused with or
replace intent. Motive is the reason the defendant develops criminal
intent.

The Model Penal Code describes four criminal states of mind, which
are purposely, knowingly, recklessly, and negligently. Purposely is
similar to specific intent to cause a particular result. Knowingly is
awareness that results are practically certain to occur. Recklessly is a
subjective awareness of a risk of harm and an objective and
unjustified disregard of that risk. Negligently is not being aware of a
substantial risk of harm when a reasonable person would be. Offense
elements, including specified attendant circumstances, may require



http://creativecommons.org/licenses/by-nc-sa/4.0/
http://creativecommons.org/licenses/by-nc-sa/4.0/
http://creativecommons.org/licenses/by-nc-sa/4.0/

Chapter 4

164

different mental states. If so, the prosecution must prove each
mental state for every element beyond a reasonable doubt.

Strict liability crimes do not require an intent element and are
generally malum prohibitum, with a less severe punishment.
Transferred intent is a legal fiction that transfers a defendant’s
criminal intent to an unintended victim for the purpose of fairness.
Pursuant to transferred intent, the defendant may be responsible for
two crimes: attempt and the completed crime, depending on the
circumstances. Vicarious liability transfers a defendant’s criminal
liability to a different defendant based on a special relationship.
Corporate liability is a type of vicarious liability that holds a
corporation responsible for crimes apart from its owners, agents, and
employees. Concurrence is also a criminal element that requires the
criminal act and criminal intent exist at the same moment.

When the crime requires a bad result, the defendant must cause the
harm. The defendant must be the factual and legal cause. Factual
cause means that the defendant starts the chain of events that leads
to the bad result. Legal or proximate cause means that it is
objectively foreseeable that the end result will occur when the
defendant commits the criminal act. An intervening superseding
cause breaks the chain of events started by the defendant’s criminal
act and insulates the defendant from criminal liability. When the
intervening superseding cause is an individual, the intervening
individual is criminally responsible for the crime. Some states have
rules that protect the defendant from criminal responsibility for
homicide when the victim lives a long time after the criminal act.
These death timeline rules require the victim to die within one or
three years and a day from the defendant’s criminal act and are
becoming increasingly unpopular. Many states have abolished death
timeline rules in favor of ordinary principles of legal causation.

YOU BE THE LAW STUDENT

Read the prompt, review the case, and then decide whether the issue
is the defendant’s criminal act or criminal intent. Check your
answers using the answer key at the end of the chapter.

1. Read Statev.Andrews, 572 S.E.2d 798 (2002). In Andrews, the
defendant took Prozac and Effexor for one day. The next day, the
defendant ran his wife and her friend down with his car. After
hitting both victims, the defendant jumped out of the car and
stabbed his wife three times. He was convicted of attempted murder
and assault with a deadly weapon against bothvictims. He appealed
on the grounds that the jury was given an improper instruction as t
o his criminal responsibility for the crimes committed against his
wife’s friend. Did the Court of Appeals of North Carolina hold that



165

this is an issue of criminal act or criminal intent? The case is
available at this link: http://caselaw.findlaw.com/nc-court-of-
appeals/1197459.html1%E2%80%8B

. Read Statev. Sowry, 155 Ohio App. 3d 742 (2004). In Sowry, Ohio

police arrested the defendant and brought him to jail. Before
booking the defendant, the police asked him whether he had any
drugs on his person. He responded “no.” The police thereafter
searched him and discovered a plastic bag of marijuana in his
pocket. The defendant was later convicted of knowingly conveying
drugs onto the grounds of a detention facility. The defendant
appealed and was successful. Did the Court of Appeals of Ohio hold
that this is an issue ofcriminal act or criminal intent? The case is
available at this link: http://www.supremecourt.ohio.gov/rod/docs/
pdf/2/2004/2004-0hio-399.pdf%E2%80%8B

Read Regaladov. U.S., 572 A.2d 416 (1990). In Regalado, the defendant
was convicted of animal cruelty for punching a puppy repeatedly in
the face. The defendant appealed, claiming that he was merely
“disciplining” the puppy. Did the District of Columbia Court of
Appeals hold that this is an issue of criminal act orcriminal intent?
The case is available at this link: http://scholar.google.com/
scholar_case?case=10084482120424691457&hl=en&as_sdt=2&as__
vis=1&oi=scholarr

Read Statev. Slayton, 154 P.3d 1057 (2007). In Slayton, the defendant
received a hunting permit, hired a guide, and thereafter shot an elk
and carried it out of the area. The defendant’s hunting permit was
valid in only a limited location, and the defendant shot the elk
outside that location. The defendant was convicted of unauthorized
hunting and transporting wildlife. The Arizona Superior Court
vacated the defendant’s convictions, the state appealed, and the
Court of Appeals of Arizona reversed. Did the Court of Appeals of
Arizona hold that this is an issue of criminal act or criminal intent?
The case is available at this link: http://scholar.google.com/
scholar_case?case=10084482120424691457&hl=en&as_sdt=2&as_
vis=1&oi=scholarr

Cases of Interest

Statev.Kanavy, 4 A.3d 991 (2010), discusses omission to act:https://
scholar.google.com/scholar_case?case=13238547420575358722&
g=State+v.+Kanavy&hl=en&as_sdt=2,5&as_vis=1

U.S.v.Grajeda, 581 F.3d 1186 (2009), discusses criminal intent:https://
scholar.google.com/scholar_case?case=10326332733812062874&
hl=en&as_sdt=2&as_vis=1&oi=scholarr
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Peoplev.Roberts, 826 P.2d 274 (1992), discusses proximate
cause: http://scholar.google.com/scholar__
case?case=128455976362726317&hl=en&as_sdt=2&as_vis=1&
oi=scholarr%E2%80%8B

Articles of Interest

The duty to rescue: http://www.texaslrev.com/

Strict liability:http://www.bu.edu/law/central/jd/organizations/

journals/bulr/volume86n2/documents/CARPENTERv2.pdf

Vicarious liability:http://www.nj.com/news/index.ssf/2010/05/jury
finds_godinez_guilty in n.html

Websites of Interest

State and federal laws and cases: http://law.onecle.com/

State and federal laws and cases: http://www.findlaw.com/

Answers to Exercises

From Criminal Elements (Page 128)

1. Jacqueline can be convicted of a crime in this situation. Although an
epileptic seizure is not a voluntary act, Jacqueline’s conduct in
driving while aware that she has epilepsy is. Only onevoluntary act
is required for a crime, and Jacqueline was able to control her
decision making in this instance. Punishing Jacqueline for driving
with epilepsy could specifically deter Jacqueline from driving on
another occasion and is appropriate under the circumstances.

2. The Texas Court of Appeals upheld the defendant’s indictment and
conviction. The court stated that the defendant’s conduct in
deliberately seeking out four physicians and presenting his medical
problem to them with the intent to gain a prescription for a
controlled substance in violation of Texas law is a criminalact, not
an omission to act.

3. The US Supreme Court reversed the defendant’s conviction and held
that the prosecution must prove that the defendant
knewtheweaponwas automaticto convict him of failure to register an
automatic weapon.

Answers to Exercises

From Criminal Intent (Page 139)
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1. Jordan is acting recklessly or negligently. If Jordan is an experienced
driver, then she knows that there is a substantial risk of injury or
harm when a driver takes his or her eyes off the road. If Jordan is
not an experienced driver, she may not be aware of the risk, but she
should bebecause she has been trained to drive and has passed
exams and practical driving tests that emphasize this fact. Whether
Jordan’s intent is reckless or negligent is probably irrelevant
because most states make running a stop sign a strict liability
offense with no criminal intent required.

2. The US Supreme Court reversed the defendant’s conviction. The
Court disagreed with the lower court that this was a strict liability
public welfare offense and determined that a presumption of intent
was inappropriate. The Court held that criminal intent was an
element of the offense that the trier of fact needed to find beyond a
reasonable doubt.

3. The Oregon Supreme Court reversed and held that the substantial
risk applied to the victim’s death(bad result), not the victim’s
bedsores(attendant circumstances).

4. The Ohio Supreme Court held that the indictment was valid and
that the statute clearly intended for aggravated robbery to be a strict
liabilityoffense lacking mens rea.

Answers to Exercises

From Causation and Harm (Page 156)

1. Phillipa’s act is the factual and legal cause of Fred’s death.
Phillipa’s act in jumping out of the bushes screaming caused Fred to
run onto the highway, so Phillipa’s act is the factual cause of Fred’s
death. In addition, a reasonable person could foreseethat frightening
someone next to a major highway might result in them trying to
escape onto the highway, where a vehicle traveling at a high rate of
speed could hit them. Thus Phillipa’s act i s alsothe legal cause of
Fred’s death.

2. The Delaware Supreme Court reversed the defendant’s conviction
based on a jury instruction that did not include the victim’s actions.
The Delaware Supreme Court h eld that the defendant’s acts could
not be the legal cause of death unless the result of t he defendant’s
acts was foreseeable. Foreseeability in this case could only be
analyzed if the jury instructions address the victim’s behavior.

3. The Massachusetts Supreme Judicial Court upheld the defendant’s
indictment, and did not create a new death timeline rule.
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Answer to Law and Ethics Question

1.

Although ten years is a lengthy prison sentence, it may be ethical
even for a criminal act committed without criminal intentif there is
a potential forharm. In Dean, the defendant may have discharged
the firearm unintentionally, but there was a great potential for
injury. The defendant was inside a bank filled with employees and
customers. Although the defendant’s shot did not cause physical
injury to any of t he bank’s occupants, this was mere happenstance.
The defendant could ha ve shot and killed someone. If a security
guard was startled by the gunshot, a shootout may have occurred,
injuring many more individuals. Thus punishing a defendant for an
act that lacks criminal intent (and harm) could fulfill specific and
general deterrence. Criminal intent and harm are only two factors
to be considered when grading crimes. If other purposes of
punishment a re applicable, they can also be considered as factors.

Answers to You Be the Law Student

1.

The Court of Appeals of North Carolina held that the defendant was
criminally responsible for hitting his wife’s friend under a theory of
transferred intent. Thus this i s an issue of criminal intent. The Court
of Appeals held that transferred intent applies even when the
defendant injures the intended victim.

The Court of Appeals of Ohio held that the defendant did not
chooseto bring drugs to the jail; the police forcibly took him there.
Thus there was no voluntary criminal act.

The District of Columbia Court of Appeals affirmed the defendant’s
conviction, holding that the animal cruelty statute required proof of
general intent plus malice, which the defendant demonstrated with
his beating of the puppy. Thus this is an issue of criminal intent.

The Court of Appeals of Arizona held that the statutes the
defendant violated are strict liability, so the fact that the defendant
may have been mistaken as to the limited location authorized by his
hunting permit is irrelevant. Thus this is an issue of criminal intent.
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Chapter 5 Criminal Defenses, Part 1

E® Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

A person who unlawfully and by force enters or attempts to enter a person’s dwelling,
residence, or occupied vehicle is presumed to be doing so with the intent to commit an
unlawful act involving force or violence...

Fla. Stat. Ann. §776.013(4) (http://law.onecle.com/florida/crimes/776.013.html), cited in
Defense of Habitation (Page 190)

5.1 Criminal Defenses

=l Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

LEARNING OBJECTIVES

1. Distinguish between a denial or failure of proof defense and an
affirmative defense.

2. Distinguish between imperfect and perfect defenses.
3. Distinguish between factual and legal defenses.

4. Give examples of factual and legal defenses.

5. Distinguish between defenses based on justification and excuse.

A plethora of criminal defenses exist. Defenses may completely exonerate the criminal
defendant, resulting in an acquittal, or reduce the severity of the offense. Constitutional
Protections (Page 75) discussed defenses based on the federal Constitution. This
chapter reviews the categorization of nonconstitutional criminal defenses, along with
the elements of various defenses sanctioning the use of force.

5.1.1 Categorization of Defenses

sl Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Defenses can be categorized as denial or failure of proof, affirmative, imperfect, or
perfect. Defenses can also be categorized as factual, legal, based on justification, or
excuse. Lastly, defenses can be created by a court (common law), or created by a state
or federal legislature (statutory).


http://creativecommons.org/licenses/by-nc-sa/4.0/
http://creativecommons.org/licenses/by-nc-sa/4.0/
http://creativecommons.org/licenses/by-nc-sa/4.0/
http://law.onecle.com/florida/crimes/776.013.html
http://law.onecle.com/florida/crimes/776.013.html
http://creativecommons.org/licenses/by-nc-sa/4.0/
http://creativecommons.org/licenses/by-nc-sa/4.0/
http://creativecommons.org/licenses/by-nc-sa/4.0/
http://creativecommons.org/licenses/by-nc-sa/4.0/
http://creativecommons.org/licenses/by-nc-sa/4.0/
http://creativecommons.org/licenses/by-nc-sa/4.0/

Chapter 5 170

5.1.1.1 Definition of Denial or Failure of Proof and Affirmative
Defenses

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

As stated in The Legal System in the United States (Page 39), a criminal defendant will
be acquitted if the prosecution cannot prove every element of the offense beyond a
reasonable doubt. In certain cases, the defendant can either denythat a criminal
element(s) exists or simply sit back and wait for the prosecution to fail in meeting its
burden of proof. This legal strategy is sometimes referred to as either adenial or
failure of proof defense.

An affirmative defense is not connected to the prosecution’s burden of proof. When
the defendant asserts an affirmative defense, the defendant raises a new issue that
must be proven to a certain evidentiary standard. State statutes often specify whether
a defense is affirmative. The Model Penal Code defines an affirmative defense as a
defense that is deemed affirmative in the Code or a separate statute, or that “involves
a matter of excuse or justification peculiarly within the knowledge of the defendant”
(Model Penal Code & 1.12 (3) (c)). Procedurally, the defendant must assert any
affirmative defense before or during the trial, or the defense cannot be used as
grounds for an appeal.

5.1.1.2 Example of an Affirmative Defense

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

A fight breaks out at a party, and Juan is severely injured. Jasmine and Jerome are
arrested and charged for battering Juan. Jerome claims that hedid not touch Juan;
someone elsebattered him. Jasmine claims that shedid not batter Juan because she was
legally defending herself against Juan’sattack. Jerome’s claim focuses on the elements
of battery and asserts that these elements cannot be proven beyond a reasonable
doubt. Technically, Jerome can do nothing and be acquitted if the prosecution fails to
prove that he was the criminal actor. Jasmine’s self-defense claim is an affirmative
defense. Jasmine must do something to be acquitted: she must prove that Juan
attacked herto a certain evidentiary standard.
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Denial/Failure
of Proof

« Defendant raises a new issue

Affirmative - Example: Bernard Goetz assault trial

4

Figure 5.1 Denial and Affirmative Defenses

Burden ofProofforAffirmative Defenses

As stated in The Legal System in the United States (Page 39), states vary as to their
requirements for the defendant’s burden of proof when asserting an affirmative
defense. ' Different defenses also have different burdens of proof. Some states
require the defendant to meet the burden of production, but require the prosecution
to thereafter meet the burden of persuasion, disproving the defense to a
preponderance of evidence, or in some states, beyond a reasonable doubt. Other
states require the defendant to meet the burden of production and the burden of
persuasion. In s uch states, the defendant’s evidentiary standard is preponderance of
evidence, not beyond a reasonable doubt. In the example given in Example of an
Affirmative Defense (Page 170), for Jasmine's self-defense claim, Jasmine must prove
she was defending herself by meeting either the burden of production or the burden
of production and persuasion to a preponderance of evidence, depending on the
jurisdiction.

1. Findlaw.com, “The Insanity Defense among the States,” findlaw.com website, accessed October 11, 2010,
http://criminal.findlaw.com/crimes/more-criminal-topics/insanity-defense/the-insanity-defense-among-the-states.html.
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Criminal Burden of
Proof

Defendant Committed
the Crimels)

Disprove the Defense

Beyond a Reasonable
Doubt (Some
Jurisdictions)

Beyond a Reasonable
Doubt

Preponderance of
Evidence (Some
Jurisdictions)

Affirmative Defense

Preponderance of
Evidence (Some
Jurisdictions)

Burden of Production,
Only, Then Prosecution
Must Disprove the
Defense (Some
Jurisdictions)

Figure 5.2 Diagram of the Criminal Burden of Proof

5.1.1.3 Definition of Imperfect and Perfect Defenses

creativecommons.org/licenses/by-nc-sa/4.0/).

E® Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

As stated previously, a defense can reduce the severity of the offense, or completely
exonerate the defendant from criminal responsibility. If a defense reduces the severity
of the offense, it is called an imperfect defense. If a defense results in an acquittal, it is

called a perfect defense. The difference between the two is significant. A defendant

who is successful with an imperfect defense is still guilty of a crime; a defendant who is

successful with a perfect defense is innocent.
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5.1.1.4 Example of Imperfect and Perfect Defenses

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

LuLu flies into a rage and kills her sister Lola after she catches Lola sleeping with her
fiancé. LuLu is thereafter charged with first-degree murder. LuLu decides to pursue
two defenses. First, LuLu claims that the killing should be mans laughter rather than
first-degree murder because she honestly but unreasonably believed Lola was going
to attack her, so she thought she was acting in self-defense. Second, LuLu claims she
was insane at the time the killing occurred. The claim of mans laughter is an imperfect
defense that will reduce LuLu’s sentence, but will not acquit her of criminal homicide.
The claim of insanity is a perfect defense that will result in an acquittal.

5.1.1.5 Definition of Factual and Legal Defenses

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

A defense must be based on specific grounds. If a defense is based on an issue of fact,
it is a factual defense. If a defense is based on an issue of law, it is a legal defense.

5.1.1.6 Example of Factual and Legal Defenses

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Armando is charged with the burglary of Roman'’s residence. Armando decides to
pursue two defenses. First, Armando claims that he was with Phil on the date and time
of the burglary. This is called an alibi defense. Second, Armando claims that it is too
late to prosecute him for burglary because of the expiration of the statute of
limitations. Armando’s alibi defense is a factual defense; it is based on the fact that
Armando could not have committed the burglary because he was somewhere else at
the time it occurred. Armando’s statute of limitations defense is a legal defense
because it is based on a statute that limits the amount of time the government has to
prosecute Armando for burglary.

5.1.1.7 Definition of Justification and Excuse

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

With the exception of alibi, most affirmative defenses are based on either justification
or excuse. Typically, justification and excuse defenses admit that the defendant
committed the criminal act with the requisite intent, but insist that the conduct should
not be criminal.

A defense based on justification focuses on the offense. A justification defense claims
that the defendant’s conduct should be legal rather than criminal because it supports
a principle valued by society. A defense based on excuse focuses on the defendant. An
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excuse defense claims that even though the defendant committed the criminal act
with criminal intent, the defendant should not be responsible for his or her behavior.

5.1.1.8 Example of Justification and Excuse

=l Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Review the examples of affirmative, imperfect, and perfect defenses given in
Categorization of Defenses (Page 169). Jasmine’s self-defense claim is based on
justification. Society believes that individuals should be able to protect themselves
from harm, so actions taken in self-defense are justified and noncriminal. Note that a
self-defense claim focuses on the offense (battery) in light of the circumstances (to
prevent imminent harm). LuLu’s insanity claim is based on excuse. Although LulLu
killed Lola with criminal intent, if LuLu is truly insane it is not be fair or just to punish
her for her behavior. Note that an insanity claim focuses on the defendant (a legally
insane individual) and whether he or she should be criminally responsible for his or
her conduct.

Defense Type Characteristics

Common-law Created by a court

Statutory Created by a state or federal legislature
Denial or Creates doubt in one or more elements of the
failure of offense and prevents the prosecution from
proof meeting its burden of proof

Raises an issue separate from the elements of

Affirmative the offense

Imperfect Reduces the severity of the offense

Perfect Results in an acquittal

Factual Based on an issue of fact

Legal Based on an issue of law

Alibi Asserts that the defendant was somewhere

else when the crime was committed

Table 5.1 Categorization of Defenses
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Expiration of
the statute of

Asserts that it is too late for the government to
prosecute the defendant for the crime

limitations
e Claims that the criminal conduct is justified
Justification .
under the circumstances
Claims that the defendant should be excused
Excuse

for his or her conduct

Table 5.1 Categorization of Defenses

KEY TAKEAWAYS

- A denial or failure of proof defense focuses on the elements of the

crime and prevents the prosecution from meeting its burden of
proof. An affirmative defense is a defense that raises an issue
separate from the elements of the crime. Most affirmative defenses
are based on justification or excuse and must be raised before or
during the trial to preserve the issue for appeal.

An imperfect defense reduces the severity of the offense; a perfect
defense results in an acquittal.

If the basis for a defense is an issue of fact, it is called a factual
defense. If the basis for a defense is an issue of law, it is called a
legal defense.

- An example of a factual defense is an alibi defense, which asserts

that the defendant could not have committed the crime because he
or she was somewhere else when the crime occurred. An example of
a legal defense is a claim that the statute of limitations has expired,
which asserts that it is too late for the government to prosecute the
defendant for the crime.

An affirmative defense is based on justification when it claims that
criminal conduct is justified under the circumstances. An
affirmative defense is based on excuse when it claims that the
criminal defendant should be excused for his or her conduct.
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EXERCISES

Answer the following questions. Check your answers using the
answer key at the end of the chapter.

1. Carolis on trial for battery, a general intent crime. Carol puts on a
defense that proves her conduct was accidental, not intentional. Is
this an affirmative defense? Why or why not?

2. Read Statev. Burkhart, 565 S.E.2d 298 (2002). In Burkhart, the
defendant was convicted of three counts of murder. The defendant
claimed he acted in self-defense. The jury instruction given during
the defendant’s trial stated that the prosecution had the burden of
disproving self-defense. However, the instruction did not state that
the prosecution’s burden of disproving self-defense was beyond a
reasonable doubt. Did the Supreme Court of South Carolina uphold
the defendant’s conviction for the murders? The case is available at
this link: http://scholar.google.com/scholar__
case?case=1066148868024499763&hl=en&as_sdt=2&as_vis=1&
oi=scholarr

3. Read Hoagland v. State, 240 P.3d 1043 (2010). In Hoagland, the
defendant wanted to assert a necessity defense to the crime of
driving while under the influence. The Nevada Legislature had never
addressed or mentioned a necessity defense. Did the Supreme Court
of Nevada allow the defendant to present the necessity defense?
The case is available at this link: http://scholar.google.com/
scholar_case?case=8002120339805439441&q=Hoagland+v.+State&
hl=en&as_sdt=2,5&as_ylo=2009%E2%80%8B

5.2 Self-Defense

=l Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

LEARNING OBJECTIVES

1. Define self-defense.

2. Define deadly force.

3. Ascertain the four elements required for self-defense.

4. Ascertain two exceptions to the unprovoked attack requirement.

5. Define the battered wife defense, and explain its justification under the
imminence requirement.

6. Analyze when it is appropriate to use deadly force in self-defense.
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7. Distinguish between the duty to retreat and stand-your-ground
doctrines.

8. Define imperfect self-defense.

As stated previously, self-defense is a defense based on justification. Self-defense can
be a defense to assault, battery, and criminal homicide because it always involves the
use of force. In the majority of states, self-defense is a statutory defense. > However, it
can be modified or expanded by courts on a case-by-case basis. Most states have special
requirements when the defendant uses deadly force in self-defense. Deadly force is
defined as any force that could potentially kill. An individual does not have to actually die
for the force to be considered deadly. Examples of deadly force are the use of a knife, gun,
vehicle, or even bare hands when there is a disparity in size between two individuals.

Self-defense can operate as a perfect or imperfect defense, depending on the
circumstances. Defendants who commit criminal homicide justified by self-defense
can be acquitted, or have a murder charge reduced from first to second or third
degree, or have a charge reduced from murder to mans laughter. Criminal homicide is
discussed in detail in .

To successfully claim self-defense, the defendant must prove four elements. First, with
exceptions, the defendant must prove that he or she was confronted with an
unprovoked attack. Second, the defendant must prove that the threat of injury or
death was imminent. Third, the defendant must prove that the degree of force used in
self- defense was objectively reasonable under the circumstances. Fourth, the
defendant must prove that he or she had an objectively reasonable fear that he or she
was going to be injured or killed unless he or she used self- defense. The Model Penal
Code defines self-defense in § 3.04(1) as “justifiable when the actor believes that such
force is immediately necessary for the purpose of protecting himself against the use
of unlawful force by such other person on the present occasion.”

5.2.1 Provocation

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

In general, if the defendant initiates an attack against another, the defendant cannot
claim self- defense. * This rule has two exceptions. The defendant can be the initial
aggressor and still raise a self- defense claim if the attacked individual responds

with excessive force under the circumstances, or if the defendant withdraw sfrom the
attack and the attacked individual persists.

2. Mich. Comp. Laws & 780.972, accessed November
13,2010, http://www.legislature.mi.gov/(S(3li5rs55kkzn2pfegtskdunn))/mileg.aspx?page=getObject&objectName=mcl-780-972&highlight=self-
defense.

3. State v. Williams, 644 P.2d 889 (1982), accessed November 13,2010,http://scholar.google.com/
scholar_case?case=18157916201475630105&hl=en&as_sdt=2&as_vis=18&oi=scholarr.
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5.2.1.1 Excessive Force Exception

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

In some jurisdictions, an individual cannot respond to the defendant’s attack using
excessive force under the circumstances. * For example, an individual cannot usedeadly
force when the defendant initiates an attack using nondeadly force. If an individual does
resort to deadly force with a nondeadly force attack, the defendant can use reasonable
force in self-defense.

5.2.1.2 Example of the Excessive Force Exception

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Patty and Paige get into an argument over a loan Patty made to Paige. Paige calls Patty
a spoiled brat who always gets her way. Patty slaps Paige across the face. Paige grabs
a carving knife from the kitchen counter and tries to stab Patty. Patty wrestles the
knife away and stabs Paige in the chest, killing her. In this example, Patty provoked the
attack by slapping Paige across the face. However, the slap is nondeadly force. In

many jurisdictions, Paige cannot respond to nondeadly force with deadly force, like a
knife.

Paige used excessive force in her response to Patty’s slap, so Patty can use deadly
force to defend herself and may not be responsible for criminal homicide under these
circumstances.

5.2.1.3 Withdrawal Exception

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

In some jurisdictions, the defendant can be the initial aggressor and still use force in
self-defense if the defendant withdraws from the attack, and communicates this
withdrawal to the attacked individual. ° If the attacked individual persists in using force
against the defendant after the defendant’s withdrawal, rather than notifying law
enforcement or retreating, the defendant is justified in using force under the
circumstances.

5.2.1.4 Example of Withdrawal

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Change the excessive force exception example in . Imagine that after Patty slaps Paige
across the face, Paige begins pounding Patty with her fists. Patty manages to escape

4. State v. Belgard, 410 So.2d 720 (1982), accessed November 13,2010, http://www.leagle.com/
xmIResult.aspx?xmldoc=198211304105S02d720_1997.xml&docbase=CSLWAR1-1950-1985.
5. N.Y. Penal Law § 35.15(1)(b), accessed November 13, 2010, http://law.onecle.com/newyork/penal/PEN035.15_35.15.html.
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and runs into the garage. She huddles against the garage wall. Paige chases Patty into
the garage. Patty says, “Please, please don't hurt me. I'm sorry | slapped you.” Paige
kicks Patty in the back. Patty turns around and karate chops Paige in the neck,
rendering her unconscious. In many jurisdictions, Patty's karate chop is lawful under a
theory of self- defense because she completely withdrew from the attack. Thus Patty is
probably not criminally responsible for battery, based on the karate chop to the neck.
However, Patty could be criminally responsible for battery based on the slap to Paige’s
face because this physical contact was unprovoked and not defensive under the
circumstances.
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1. A person may, subject to the provisions of subdivision two, use physical

force upon another person when and to the extent he or she reasonably
believes such to be necessary to defend himself, herself or a third person
from what he or she reasonably believes to be the use or imminent use of
unlawful physical force by such other person, unless:

(b} The actor was the Initial age m“

Withdrawal
exception

Figure 5.3 New York Penal Law
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5.2.2 Imminence

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The defendant cannot use any degree of force in self-defense unless the defendant is
faced with an imminent attack. ° Imminent means the attack is immediate and not
something that will occur in the future. If the defendant is threatened with a future
attack, the appropriate response is to inform law enforcement, so that they can
incapacitate the threatening individual by arrest or prosecution. Another situation
where imminence is lacking is when the attack occurred in the past. When the
defendant uses force to remedy a previous attack, this is retaliatory, and a self-
defense claim is not appropriate. The legal response is to inform law enforcement so
that they can incapacitate the attacker by arrest or prosecution. Some state courts
have expanded the imminence requirement to include situations where a husband in
a domestic violence situation uses force or violence regularly against the defendant, a
battered wife, therefore creating a threat of imminent harm every day. ' If a
jurisdiction recognizes the battered wife defense, the defendant—the battered
wife—can legally use force against her abusive husband in self-defense in situations
where harm is not necessarily immediate.

5.2.2.1 Example of an Attack That Is Not Imminent

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Vinny tells Fiona that if she does not pay him the $1,000 she owes him, he will put out
a contract on her life. Fiona pulls out a loaded gun and shoots Vinny. Fiona cannot
successfully argue self-defense in this case. Vinny’'s threat was a threat of future harm,
not imminent harm. Thus Fiona had plenty of time to contact law enforcement to help
protect her safety.

5.2.2.2 Example of an Attack That Is Retaliatory

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Dwight and Abel get into a fist fight. Dwight knocks Abel unconscious. Dwight observes
Abel for a few minutes, and then he picks up a large rock and crushes Abel’s skull with
it, killing him. Dwight cannot claim self-defense in this situation. Once Dwight realized
that Abel was unconscious, he did not need to continue to defend himself against an
imminent attack. Dwight's conduct appears retaliatory and is not justified under these
circumstances.

6. State v. Taylor, 858 P.2d 1358 (1993), accessed November 13,2010, http://scholar.google.com/
scholar_case?case=1539441759711884447&hl=en&as_sdt=2&as_vis=1&oi=scholarr.

7. Bechtel v. State, 840 P.2d 1 (1992), accessed November 13,2010,http://scholar.google.com/
scholar_case?case=14171263417876785206&hl=en&as_sdt=2&as_vis=1&oi=scholarr.
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5.2.2.3 Example of an Imminent Attack under the Battered Wife
Defense

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Spike severely beats and injures his wife Veronica every couple of days. Spike’s
beatings have become more violent, and Veronica starts to fear for her life. One night,
Veronica shoots and kills Spike while he is sleeping. In states that have expanded self-
defense to include the battered wife defense, Veronica may be successful on a theory
of self-defense.

5.2.3 Proportionality

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The defendant cannot claim self-defense unless the degree of force used is objectively
reasonable under the circumstances. This requirement primarily focuses on the use of
deadly force and when it is legally justified. In general, deadly force can by employed
in self-defense when a reasonable person feels threatened with imminent
death,serious bodily injury, and, in some jurisdictions, a serious felony. ® Serious
bodily injury and serious felony are technical terms that are defined in a statute or
case, depending on the jurisdiction. The Model Penal Code states that deadly force is
not justifiable “unless the actor believes that such force is necessary to protect himself
against death, serious bodily harm, kidnapping or sexual intercourse compelled by
force or threat” (Model Penal Code § 3.04(2)(b)).

5.2.3.1 Example of Appropriate Deadly Force

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Nicholas, an intruder, pins Wanda to the floor of her garage and begins to forcibly
remove her clothing. Wanda feels around the floor with her hand and finds a
screwdriver. She plunges the screwdriver into Nicholas's neck, killing him. Wanda has
used appropriate force and can claim self-defense in most jurisdictions. A reasonable
person in Wanda's situation would feel deadly force is necessary to repel Nicholas's
sexual assault. Nicholas's attack is a serious felony that could result in serious bodily
injury or death. Thus the use of deadly force is legally justified under these
circumstances.

8. Or. Rev. Stat. § 161.219, accessed November 13, 2010, http://www.leg.state.or.us/ors/161.html.
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5.2.3.2 Duty to Retreat

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Early common law stated that the defendant had a duty to retreat to the wall before
using deadly force against an attacker. The majority of states have rejected this
doctrine and instead allow the defendant to stand his or her ground if the defendant
is not the initial aggressor in the confrontation. ° In jurisdictions that still follow
theretreat doctrine, the defendant must retreat if there is an objectively reasonable
belief that the attacker will cause death or serious bodily injury, and a retreat won't
unreasonably increase the likelihood of death or serious bodily injury. ° The Model
Penal Code defines the duty to retreat by stating that the use of deadly force is not
justifiable if “the actor knows that he can avoid the necessity of using such force with
complete safety by retreating” (Model Penal Code 8 3.04 (2) (b) (ii)). An established
exception to the retreat doctrine in jurisdictions that follow it is the defense of the
home, which is called the castle doctrine. The castle doctrine is discussed shortly.

5.2.3.3 Example of the Duty to Retreat

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Sandy and Sue have an argument in the park. Sue pulls a knife out of a sheath that is
strapped to her leg and begins to advance toward Sandy. Sandy also has a knife in her
pocket. In a state that follows the retreat doctrine, Sandy must attempt to escape, if
she can do so safely. In a state that follows the stand-your-ground doctrine, Sandy can
defend herself using her own knife and claim lawful self- defense. Note that Sandy
was not the initial aggressorin this situation. If Sandy pulled a knife first, she could

not use the knife and claim self-defense, whether the state follows the stand-your-
ground doctrine or the duty to retreat doctrine.

5.2.4 Objectively Reasonable Fear of Injury or Death

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The defendant cannot claim self-defense unless a reasonable person in the
defendant'’s situation would believe that self-defense is necessary to avoid injury or
death. If the defendant honestly but unreasonably believes self-defense is necessary
under the circumstances, a claim of imperfect self- defense may reduce the severity of
the offense. "' However, the defendant is still guilty of a crime, albeit a less serious
crime.

9. State v. Sandoval, 130 P.3d 808 (2006), accessed November 13, 2010,http://www.publications.ojd.state.or.us/
$53457.htm.
10. Connecticut Criminal Jury Instructions, No. 2.8-3, accessed November 13,2010, http://www.jud.ct.gov/ji/criminal/part2/
2.8-3.htm.
11. State v. Faulkner, 483 A.2d 759 (1984), accessed November 13,2010, http://scholar.google.com/
scholar_case?case=17158253875987176431&hl=en&as_sdt=2&as_vis=1&oi=scholarr.
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5.2.4.1 Example of Unjustified Conduct

= Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Justin, who weighs over two hundred pounds and is six feet tall, accidentally bumps
into Wanda, a slender ten-year-old child. Wanda spins around and shakes her fist at
Justin. Justin responds by shoving Wanda so hard that she crashes into a telephone
pole and is killed. Justin probably cannot claim self- defense under these
circumstances. A reasonable person would not believe Wanda is about to seriously
injure or kill Justin. Thus Justin’s response is unnecessary and unjustified in this case.

5.2.4.2 Example of Imperfect Self-Defense

gl Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Change the unjustified conduct example given in . Imagine that a slender, female ten-
year-old severely abused Justin when he was younger. Since the abusive incident,
Justin has an unreasonable fear of female children and honestly believes that they can
and will hurt him if provoked. If the trier of fact determines that Justin honestly but
unreasonably believed that Wanda was about to inflict serious bodily injury or kill him,
any charge of murder could be reduced to manslaughter on a theory of imperfect self-
defense.

KEY TAKEAWAYS

- Self-defense is a defense based on justification that allows a
defendant to use physical force to protect himself or herself from
injury or death.

Deadly force is any force that can produce death. An individual does
not have to die f or the force to be deemed deadly.

Four elements are required for self-defense: (1) an unprovoked
attack, (2) which threatens imminent injury or death, and (3) an
objectively reasonable degree of force, used in response to (4) an
objectively reasonable fear of injury or death.

- Two exceptions to the unprovoked attack rule are an individual’s
use of excessive force in response to an initial attack and the
defendant’s withdrawal from the initial attack.

- The battered wife defense asserts that a woman who is a victim of
spousal abuse may use force in self-defense under certain
circumstances, even when the threat of harm is not immediate. The
battered wife defense is justified with respect to the imminence
requirement: because the abuse is so constant, the battered wife
faces an imminent threat every day.
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- Deadly force is appropriate in self-defense when the attacker
threatens death, serious bodily injury, and, in some jurisdictions, a
serious felony.

+ The duty to retreat doctrine is a common-law rule requiring a
defendant to retreat if it is safe to do so, instead of using deadly
force in self-defense. The stand-your-ground doctrine is a rule
allowing the defendant to use deadly force if appropriate in self-
defense, rather than retreating.

- Imperfect self-defense is a defense available when the defendant
has an honest but unreasonable belief that force is necessary to
defend against injury or death. Imperfect self-defense reduces the
severity of the offense, but does not result in acquittal.

EXERCISES

Answer the following questions. Check your answers using the
answer key at the end of the chapter.

1. Scott’s wife Diane constantly physically abuses him. One night
while Diane is sleeping, Scott places a pillow over her face and
smothers her. Can Scott defend against a charge of criminal
homicide by claiming self-defense? Why or why not?

2. Read Rodriguez v. State, 212 S.W.3d 819 (2006). In Rodriguez, the
defendant was convicted of murder and attempted murder. The
defendant appealed his convictions o n the ground that the jury did
not unanimouslyreject each element of self-defense. Did the Court
of Appeals of Texas uphold the defendant’s convictions? The case is
available at this link: http://www.lexisnexis.com/legalnewsroom/
msgs/default.aspx¢MessagelD=57

3. Read Shulerv. Babbitt, 49 F.Supp.2d 1165 (1998). In Shuler, the
defendant shot and killed a grizzly bear that charged him while he
checked a sheep pasture to make sure his sheep were safe. The
sheep had already been subjected to several bear attacks. The Fish
and Wildlife Service thereafter fined the defendant under the
Endangered Species Act. The defendant claimed self-defense
against the bear. The Fish and Wildlife Service ruled that the
defendant provokedthe attack and could not claim self-defense. Did
the US District Court for the District of Montana uphold the fine?
The case is available at this link: **

12. http://www.gilalivestockgrowers.org/documents/ShulerVsBabbitt. pdf
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LAW AND ETHICS : THE MENENDEZ
BROTHERS

Were They Entitled to a Jury Instruction on Imperfect Self-Defense?

Read Menendezv. Terhune, 422 F.3d 1012 (2005). The case is available
at this link:http://cases.justia.com/us-court-of-appeals/F3/422/1012/
569492.Lyle and Eric Menendez were tried and convicted of murder and

conspiracy to commit murder of their parents. There were two series of trials.
The first trial, which had two separate juries, resulted in two hung juries. At the
first trial, the brothers introduced evidence of sexual abuse by their father, and
the court instructed the jury onimperfect self-defense. The imperfect self-
defense jury instruction was based on the

brothers’ honestbutunreasonablefearthat their father would hurt or kill them.
*The second trial took place in front of one jury and resulted in the
convictions. During the second trial, some evidence of abuse was excluded,
Lyle Menendez refused to testify, and there was nojury instruction on imperfect
self- defense. After sentencing, the brothers petitioned for a writ of habeas
corpus based on several claims, including the exclusion of the abuse evidence
and failure to instruct the jury on imperfect self-defense. '* The US Court of
Appeals for the Ninth Circuit affirmed the district court’s denial of the petition
on grounds that there was insufficient evidence to support the jury instruction
on imperfect self-defense and no foundation to support the admissibility of the
evidence of abuse. The court held that the evidence confirmed there was

no imminentthreat of serious bodily injury or death when the brothers killed
their parents.

The facts of the case are lurid. Evidence included the sexual abuse of both
boys by their father, surreptitiously taped psychotherapy sessions, spending
sprees, fabricated mafia hit stories, and alleged will tampering by the brothers
after the parents were killed.

1. Do you think the Menendez case should have been treated as a “battered
child syndrome” case, easing the requirement of imminenceand allowing for
a jury instruction on imperfect self-defense?

Check your answer using the answer key at the end of the chapter.

13. Menendez v. Terhune, 422 F.3d 1012, 1024 (2005), accessed November 19, 2010,http://cases.justia.com/uscourt-of-appeals/
F3/422/1012/569492.

14. Menendez v. Terhune, 422 F.3d 1012, 1016 (2005), accessed November 19, 2010,http://cases.justia.com/uscourt-of-appeals/
F3/422/1012/569492.
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5.3 Other Use-of-Force Defenses

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

LEARNING OBJECTIVES

1. Ascertain the elements required for the defense of others.
2. Define real and personal property.

3. Explain the appropriate circumstances and degree of force a defendant
can use wh en defending property.

4. Ascertain the elements required for the defense of ejection of
trespasser.

5. Distinguish defense of property from defense of habitation.

6. Ascertain the three elements required for the use of deadly force in
defense of habitation under modern castle laws.

7. Identify three common features of modern castle laws.

8. Ascertain the constitutional parameters of the use of force by law
enforcement to arrest or apprehend criminal suspects.

Aside from self-defense, a defendant can legally use force to defend another person,
real or personal property, and habitation. In addition, law enforcement can use force to
arrest or capture individuals who reasonably appear to be committing crimes. In this
section, the elements of several use-of-force defenses will be reviewed. Keep in mind
that these defenses can be statutory, common-law, perfect, or imperfect, depending
on the facts and the jurisdiction.

5.3.1 Defense of Others

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

According to early common law, a defendant could use force to defend another only
when the defendant and the person defended had a special relationship, such as a
family connection. Most jurisdictions now reject this common-law restriction on
defense of others and allow a defendant to defend anyoneto the same degree that he
or she could use self-defense. "* Thus in a majority of jurisdictions, defense of
othersrequires the same elements as self-defense: the individual defended must be
facing an unprovoked, imminent attack, and the defendant must use a reasonable
degree of force with a reasonable belief that force is necessary to repel the attack.

15. People v. Kurr, 654 N.W.2d 651 (2002), accessed November 14,2010,http://scholar.google.com/
scholar_case?case=14992698629411781257&hl=en&as_sdt=2&as_vis=1&oi=scholarr.
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Occasionally, a defendant uses force to defend another who has no legal right to use
force in self-defense. Under the common law, the defendant could not use force
legally if the individual defended could not use force legally in self-defense. However,
the majority of states now allow a defendant to use force to defend another person if
it reasonably appears that use of force is justified under the circumstances. '° The
Model Penal Code allows the defense of another when “under the circumstances as
the actor believes them to be, the person whom he seeks to protect would be justified
in using such protective force” (Model Penal Code § 3.05(1) (b)). Thus if the defendant
has a subjective belief that the individual defended could use force legally in self-
defense, defense of others is appropriate under the Model Penal Code.

5.3.1.1 Example of Defense of Others

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Alex and Shane, aspiring law enforcement officers, are performing a training
maneuver in a rural area. Their instructor Devin is watching nearby. Alex pretends to
attack Shane. Just as Devin is about to demonstrate a takedown, Timmy, who is
jogging in the area, dashes over and begins beating Alex. Under the older common-
law rule, Timmy could be successfully prosecuted for battery of Alex. Shane did not
have the right to use self-defense during a practice maneuver, so neither did Timmy. In
jurisdictions that allow defense of others if it reasonably appears that self-defense is
warranted, Timmy could probably use the defense to battery because it

reasonably appeared that Alex was about to unlawfully attack Shane. In jurisdictions
that follow the Model Penal Code, Timmy can most likely use defense of others as a
defense to battery because it is clear Timmy honestly believed Shane had the right to
use self-defense in this situation.

5.3.2 Defense of Property

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

All jurisdictions allow individuals to use force in defense of property under certain
specified circumstances. Property can be real or personal. Real property is land and
anything permanently attached to it. This includes a home. However, defense of the
home is discussed in Defense of Habitation (Page 190). Personal property is any
movable object.

In the majority of states, the defendant can use force only to defend real or personal
property if the defendant has an objectively reasonable belief that an imminent threat
of damage, destruction, or theft will occur. '’ The Model Penal Code provides “the use
of force upon or toward the person of another is justifiable when the actor believes
that such force is immediately necessary: (a) to prevent or terminate an unlawful entry
or other trespass upon land or a trespass against or the unlawful carrying away of

16. Commonwealth v. Miranda, No. 08-P-2094 (2010), accessed November 14,2010, http://www.socialaw.com/
slip.htm?cid=19939&sid=119.

17. California Criminal Jury Instructions No. 3476, accessed November 15,2010, http://www.justia.com/criminal/docs/calcrim/
3400/3476.html.
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tangible, movable property” (Model Penal Code §3.06(1) (a)). Thus if the defendant has
a subjective belief that force is immediately necessary to protect real or personal
property, force is appropriate under the Model Penal Code.

The amount of force that a defendant may legally use to protect real or personal
property is reasonable force, under the circumstances. '® The defendant can also chase
someone who steals personal property and take the item back. '° The Model Penal
Code provides “the use of force upon or toward the person of another is justifiable
when the actor believes that such force is immediately necessary...to retake tangible
movable property” (Model Penal Code 83.06(1) (b)). In general, the Model Penal Code
and most states do not authorize the use of deadly force to protect property (other
than the home) under any circumstances. *°

5.3.2.1 Example of Defense of Property

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Kelsey sees Keith, her stepbrother, approaching her brand new car with a key in his
hand. It appears that Keith is about to scrape the paint on the door of the car with this
key. Kelsey tackles Keith to prevent him from vandalizing the car. Kelsey has probably
used reasonableforce under the circumstances and can claim defense of property as a
defense to battery. If Keith testifies that he was simply going to hand Kelsey the key,
which she left in the house, the attack could still be justified if the trier of fact
determines that it was objectively reasonable for Kelsey to believe Keith was about to
damage her property. In jurisdictions that follow the Model Penal Code, Kelsey can
probably use defense of property as a defense to battery because it is clear
Kelseybelieved that force was immediately necessary to protect her personal property
in this situation. Of course, if Kelsey pulls out a gun and shoots Keith, she could not
claim defense of property because deadly force is never justifiable to protect real or
personal property from harm.

5.3.2.2 Ejection of Trespasser

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

A simple trespasser is an individual who is present on real property without consent of
the owner. Property owners have the legal right to eject trespassers under certain
specified circumstances.

Most states authorize the ejection of a trespasser if the trespasser is first asked to
leave and fails to comply within a reasonable time. *' The degree of force that can be
used to eject the trespasser is reasonable force, under the circumstances. ** Deadly

18. K.S.A. § 21-3213, accessed November 15, 2010,http://kansasstatutes.lesterama.org/Chapter_21/Article_32/21-3213.html.

19. Conn. Gen. Stat. 8 53a-21, accessed November 15,2010,http://www.cga.ct.gov/2009/pub/chap951.htm#Sec53a-21.htm.

20. Fla. Stat. Ann. 8 776.031, accessed November 16,2010,http://law.justia.com/florida/codes/2007/TitleXLVI/chapter776/
776_031.html.

21. N.J. Stat. 8 2C:3-6, accessed November 15, 2010, http://law.onecle.com/new-jersey/2c-the-new-jersey-code-ofcriminal-
justice/3-6.html.

22. lowa Code § 704.4, accessed November 15, 2010, http://coolice.legis.state.ia.us/coolice/
default.asp?category=billinfo&service=iowacode&ga=83&input=704#704.4.
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force is never reasonable to eject a trespasser unless the trespasser threatens
imminent deadly force against the defendant or another individual. ** Deadly force
under these circumstances is justified by self-defense or defense of others,

not ejection of trespasser.

5.3.2.3 Example of Ejection of Trespasser

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Sam sees Burt sitting on his lawn. Sam goes up to Burt and asks him to “move along.”
Burt looks up, but does not stand. Sam goes into the house and calls law enforcement,
but they inform Sam that there is a local emergency, and they cannot come and eject
Burt for at least five hours. Sam goes back outside and sees that Burt is now sprawled
out across the lawn. Sam grabs Burt, lifts him to his feet, and pushes him off the lawn
and onto the sidewalk. Sam can probably use ejection of trespasser as a defense to
battery of Burt. Sam asked Burt the trespasser to leave, and Burt ignored him. Sam's
attempt to rely on law enforcement was likewise unsuccessful. Sam’s use of
nondeadly force appears objectively reasonable. Thus Sam’s ejection of a trespasser is
most likely appropriate under these circumstances.

5.3.3 Defense of Habitation

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Defense of habitation is a defense that applies specifically to the

defendant’s residence. At early common law, a person’s home was as sacred as his or
her person, and deadly force could be employed to protect it. The majority of states
have since enacted modern castle laws that embody this common-law doctrine. Other
than the use of deadly force, defense of habitation generally follows the same rules as
defense of property, self-defense, and defense of others. Thus this defense of
habitation discussion focuses primarily on the use of deadly force.

The first state to expand the defense of habitation to include the use of deadly force
was Colorado, with its “make my day” self-defense statute. ** In 2005, Florida began a
wave of castle law modifications that resulted in most states revising their defense of
habitation laws. ** Generally, three elements must be present before the use of deadly
force is appropriate to defend habitation under modern castle laws. First, the intruder
must actually enteror be in the process of entering the residence owned by the
defendant. *° This excludes intruders who are outside or in the curtilage, which is the
protected area around the home. Second, the residence must be occupied when the
entry occurs. This excludes devices like spring-guns that protect unoccupied dwellings

23. State v. Curley, Docket # 0000011.WA (Wash. App. 2010), accessed November 15,2010, http://scholar.google.com/
scholar_case?case=116480579483749050308&q=State+v.+Curley&hl=en&as_sdt=2,5&as_ylo=2009.

24. Colo. Rev. Stat. Ann. 8 18-1-704.5, accessed November 16, 2010, http://www.co.jefferson.co.us/jeffco/sheriff_uploads/
revised_statutes.htm.

25. Fla. Stat. Ann. 8 776.013, accessed November 16,2010, http://law.onecle.com/florida/crimes/776.013.html.

26. Fla. Stat. Ann. 8 776.013, accessed November 16,2010, http://law.onecle.com/florida/crimes/776.013.html.
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with deadly force. *’ Third, the defendant must have an objectively reasonable belief
that the intruder intends to commit a crime of violence against the occupant(s) after
entry. *® The Model Penal Code provides “[t]he use of deadly force is not
justifiable...unless the actor believes that...the person against whom the force is used
is attempting to dispossess him of his dwelling...or...attempting to commit...arson,
burglary, robbery or other felonious theft...and either...has employed or threatened
deadly force...or...the use of force other than deadly force would expose the actor or
another in his presence to substantial danger of serious bodily harm” (Model Penal
Code § 3.06 (3)(d)).

The majority of states’ castle laws abolish any duty to retreat when inside the home. *°
Florida's castle law creates a presumption that the defendant has a reasonable fear of
imminent peril of death or great bodily injury when the intruder makes an unlawful or
forceful entry. * This compels the prosecution to disprove the defendant’s reasonable
belief of death or great bodily injury beyond a reasonable doubt, which is extremely
difficult. Additional features of many castle laws are civil immunity andcriminal
immunity from prosecution. Immunity from prosecution means that a defendant who
complies with the castle law requirements cannot be sued for damages or prosecuted
for a crime based on injury or death to the intruder.

27. People v.Ceballos, 526 P.2d 241 (1974), accessed November 16,2010,http://wings.buffalo.edu/law/bclc/web/
calceballos.htm.

28. Or. Rev. Stat. § 161.225, accessed November 16, 2010,http://www.leg.state.or.us/ors/161.html.

29. Alaska Stat. §11.81.335(b), accessed November 16,2010,http://touchngo.com/Iglcntr/akstats/Statutes/Title11/Chapter81/
Section335.htm.

30. Fla. Stat. Ann. 8 776.013, accessed November 16, 2010,http://law.onecle.com/florida/crimes/776.013.html.
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Crack the Code

Compare the following state laws:

-

i) A person may not use deadly force under this sectlon If the person knows that,
with complete persanal safety and with complete safety as to others belng defended,
the person can avaid the necessity of using deadly force by leaving the area of the
encounter, except there is no duty to lzave the area if the person is

(1) on premises
(A that the person owns or leases;
(B} whene the person resides, temporarily or permanently
Fla. Stat. Ann. § 776.013 Home protection; use of deadly force;

.1+ 131 A person who is not engaged In an unlawful actlvity and who is attacked in
any other place where he or she has a right tobe has no duty to retreat and has the
right to stand his or her ground and meet force with force, Including deadly force if
he ar she reasonably believes It is necessary 1o do so to prevent death or great bodily

harm ta himself ar herself oranother or to prevent the
commission of a forcible felony

In Alaska, the stand your ground ruls
applies to premises; in Florida, it applies

anywhere it s legal to be...

Figure 5.4 Crack the Cod

5.3.3.1 Example of Defense of Habitation under a Castle Law

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Nate, a homeowner with three children, hears the front door open in the middle of
the night. Nate removes a handgun from the nightstand and creeps silently down the
stairs. He sees Bob tiptoeing toward his daughter’'s bedroom. Nate shoots and kills
Bob. Unfortunately, Bob is Nate’s daughter’s boyfriend, who was trying to enter her
bedroom for a late-night get-together. Nate could probably assert the defense of
protection of habitation under modern castle laws in most jurisdictions. Bob made
entry into an occupied residence. It is difficult to identify individuals in the dark and to
ascertain their motives for entering a residence without the owner’s consent. Thus it
was objectively reasonable for Nate to feel threatened by Bob's presence and to use
deadly force to protect his domicile and its residents. If Nate is successful with his
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defense, he will also be immune from a civil suit for damages if the castle law i n his
jurisdiction provides this immunity.

Change the example with Nate and Bob so that Bob enters the residence during the
day, and Nate identifies him as his daughter’s boyfriend. Under these circumstances,
the prosecution could rebut any presumption that Nate’s actions were objectively
reasonable. A reasonable person would ask Bob why he was entering the residence
before shooting and killing him. The trier of fact might determine that Nate's intent
was not to protect himself and his family, but to kill Bob, which would be malice
aforethought. If Nate’s actions are not justifiable by the defense of habitation, he
could be charged with and convicted of first-degree murder in this situation.

5.3.4 Use of Force in Arrest and Apprehension of Criminal
Suspects

Tl Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Occasionally, law enforcement must use force to effectuate an arrest or apprehend a
criminal suspect. The appropriate use of force during an arrest or apprehension can
operate as a defense to assault, battery, false imprisonment, kidnapping, and criminal
homicide. At early common law, law enforcement could use reasonable, nondeadly
force to arrest an individual for a misdemeanor and reasonable, even deadly force, to
arrest an individual for any felony. Modern law enforcement’s ability to use deadly
force is governed by the US Constitution.

The US Supreme Court clarified the constitutional standard for law enforcement's use
of deadly force in Tennesseev.Garner (https://scholar.google.com/scholar_
case?case=5843997099226288287&q=Tennessee+v.+Garner&hl=en&as_sdt=2,5), 471
U.S. 1 (1985). In Garner, the Court invalidated a Tennessee statute that allowed law
enforcement to exercise anydegree of force to apprehend and arrest a fleeing felon.
The law enforcement officer in Garneradmitted that he shot and killed a suspect,
reasonably believing he was unarmed. The Court held that the Fourth Amendment
governed law enforcement’s use of deadly force in this situation because the use of
deadly force is a seizure. Thus law enforcement’s use of deadly force must be
scrutinized pursuant to the standard of constitutional reasonableness. According to the
Court, the only constitutionally reasonable circumstances under which law
enforcement can use deadly force to arrest or apprehend a fleeing felon is when law
enforcement has probable cause to believe that the suspect poses a significant threat
of death or serious physical injury to the officer or others.

Currently, most jurisdictions have statutes protecting law enforcement's reasonable
use of force when effectuating an arrest or apprehending a fleeing suspect. Under
Garner, these statutes must restrict the lawful use of deadly force to potentially deadly
situations. If a law enforcement officer exceeds the use of force permitted under the
circumstances, the law enforcement officer could be prosecuted for a crime or sued
for civil damages(or both).
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5.3.4.1 Example of Reasonable Force by Law Enforcement to Arrest

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Review the example in Introduction to Criminal Law (Page 3), Example of Criminal Law
Issues (Page 5). In that example, Linda puts a bra in her purse without paying for it at
an expensive department store. When she attempts to leave the store, an alarm is
activated. Linda begins sprinting down the street. Colin, a police officer, just happens
to be driving by with the window of his patrol car open. He hears the store alarm, sees
Linda running, and begins shooting at Linda from the car. Linda is shot in the leg and
collapses. In this example, no facts exist to indicate that Linda poses a potentially
deadly threat to Colin or others. The fact that Linda is running down the street and an
alarm is going off does not demonstrate that Linda has committed a crime
necessitating deadly force to arrest. Thus Colin can use only nondeadly force to arrest
Linda, such as his hands, or possibly a stun gun or Taser to subdue her. If Linda is
unarmed and Colin uses a firearm to subdue her, the utilization of deadly force is
excessive under these circumstances and Colin has no defense to assault with a
deadly weapon or to attempted murder. Change this example and imagine that Colin
pulls over and attempts to arrest Linda. Linda removes a gun from her purse. Under
most modern statutes, Colin does not have a duty to retreat and can use deadly force
to arrest or apprehend Linda. Under Garner, it is reasonable to believe that Linda
poses a danger of death or serious bodily injury to Colin or others. Thus Colin can
constitutionally use deadly force to protect himself and the public from harm in this
situation. Note that Linda’s theft is probably a misdemean or, not a felony. However, it
is Linda's exhibition of deadly force to resist arrest that triggers Colin's deadly force
response. Under these circumstances, Colin’s use of deadly force is justified and can
operate as a legal defense in a criminal prosecution or civil suit for damages.
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Law Enforcement Use
of Foroe to Arrest

Efection of Trespanser

Use of Force Defenses

Defanan of Othears
M

Objectively
Reasonable Force,
Only

Must First Ask
Trespassar to Leave;
Reasonable,
Nondeadly Force

Oy Amount of Force
That |s Reasonabdly
Necessary

Objectively
Reasonable Balief That
Force ks Necessary

Unprovaked

lmiminent Threat

Reasonable,
Mon-Deadly Force

Same as Self-Defense

Dweadly Force I
Reasonable Belief of
Death/SHI

Figure 5.5 Diagram of Use-of-Force Defenses

KEY TAKEAWAYS

- Defense of others has the same elements as self-defense: the
individual defended must be facing an unprovoked, imminent
attack, and the defendant must use a reasonable degree of force
with a reasonable belief that force is necessary to repel the attack.

If Honest!
Unreasonable
Belief; Imporfect
Sell-Defense

Unless Victim Uses
Excessive Force in
Response

Unless initial Agressor
Withdraws

Except Batterad Wile
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- Real property is land and anything permanently attached to it.
Personal property is any movable object.

+ The defendant can use nondeadly force to defend real or personal
property if the defendant has an objectively reasonable belief that
an imminent threat of damage, destruction, or theft will occur.

- Property owners can use reasonable nondeadly force to eject a
trespasser after first asking the trespasser to leave.

- Only nondeadly force may be used to defend property; deadly force
may be used to defend habitation.

- The defendant can use deadly force to defend habitation under
modern castle laws if an intruder enters occupied premises, and the
defendant has an objectively reasonable belief that the intruder will
seriously injure or kill the occupants.

- Modern castle laws abolish the duty to retreat when inside the
home, occasionally include a presumption that the defendant has
an objectively reasonable belief the intruder is going to seriously
injure or kill the occupants, and provide civil and criminal
immunity from prosecution.

- Use of deadly force by law enforcement is considered a seizure
under the Fourth Amendment, so law enforcement cannot use
deadly force to apprehend or arrest a criminal suspect unless there
is probable cause to believe the suspect will inflict serious physical
injury or death upon the officer or others. E

EXERCISES

Answer the following questions. Check your answers using the
answer key at the end of the chapter.

1. Melanie watches as Betty verbally abuses Colleen. Betty is a known
bully who verbally abused Melanie in the past. Betty calls Colleen an
expletive and gives her a firm shove. Melanie walks up behind
Betty, removes a knife from her pocket, and plunges the knife into
Betty’s back. Betty suffers internal injuries and later dies. Can
Melanie use defense of others as a defense to criminal homicide?
Why or why not?

2. Read Common wealthv.Alexander, 531 S.E.2d 567 (2000). In Alexander,
the defendant was convicted of brandishing a weapon when he
pointed an unloaded rifle at an individual who was repossessing his
vehicle in an aggressive and belligerent manner. Did the Supreme
Court of Virginia uphold the defendant’s conviction? The case is
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available at this link: http://caselaw.findlaw.com/va-supreme-
court/1454888.html%E2%80%8B

3. Read Duttonv. Hayes-Pupko, No. 03-06-00438 (2008). In Dutton, a
law enforcement officer asked the victim for her name and date of
birth after she allegedly sprayed her neighbors with a hose. The
victim refused to respond, and the law enforcement officer
handcuffed her and forced her into his vehicle, injuring her wrist.
The victim sued for use of excessive force in arrest. Did the Texas
Court of Appeals hold that the victim had the right to sue the officer
for use of excessive force in arrest? The case is available at this link:
http://scholar.google.com/scholar_
case?case=17543977294597089197&q=Dutton+v.+Hayes-Pupko&
hl=en&as_sdt=2,5&as_vis=1

5.4 Defenses Based on Choice

Tarwl Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

LEARNING OBJECTIVES

1. Ascertain the three elements required for the choice of evils defense.

2. Distinguish between the choice of evils defense and the duress
defense.

3. Identify one crime that is not justifiable by the choice of evils defense
or the duress defense.

Occasionally, the law protects a defendant from criminal responsibility when the defendant
has nochoicebut to commit the crime. In this section, we review the choice of evils and
duress defenses.

5.4.1 Choice of Evils Defense

=l Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

The choice of evils defense (called the necessity defense in some jurisdictions)
protects a defendant from criminal responsibility when the defendant commits a
crime to avoid a greater, imminent harm. Under the Model Penal Code, “[cJonduct
which the actor believes to be necessary to avoid harm or evil...is justifiable, provided
that: (a) the harm or evil sought to be avoided by such conduct is greater than that
sought to be prevented by the law defining the offense charged” (Model Penal Code §
3.02(1)(a)). The choice of evils defense can be statutory or common-law, perfect or
imperfect, depending on the jurisdiction.
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The choice of evils defense generally requires three elements. First, there must be
more than one harm that will occur under the circumstances. Usually, the harms are
the product of nature, or are circumstances beyond the defendant’s control. *'Second,
the harms must be ranked, with one of the harms ranked more severe than the other.
The ranking is generally up to the legislature or common law. In many jurisdictions,
the loss of life is never justifiable under this defense and cannot be ranked lower than
any other harm. * Third, the defendant must have an objectively reasonable belief that
the greater harm is imminent and can only be avoided by committing the crime that
results in the lesser harm. *

Kentucky
Revised

Statutory Example:

503.020 Choice of evils.

{1) Unless inconsistent with the ensuing sections of this code defining

justifiable use of physical force or with some other provisions of law, conduct

which would otherwise constitute an offense is justifiable when the

Ranking the

h
sy defendant believes it to be necessary to avoid an imminent public or private

injury greater than the injury which is sought to be prevented by the statute
defining the offense charged, except that no justification can exist under this

section for an intentional homicide.

Figure 5.6 Kentucky Revised Statutes

The choice of evils defense is rarely used and is generally only a defense to the loss or
destruction of property. When the defense is perfect, it results in an acquittal. When
the defense is imperfect, it results in a reduction in sentence or the defendant's
conviction of a lesser offense.

31. State v. Holmes, 129 Ohio Misc. 2d 38 (2004), accessed November 22,2010, http://www.sconet.state.oh.us/rod/docs/pdf/
98/2004/2004-ohio-7334.pdf.

32. Ky. Rev. Stat. Ann. 8 503.030, accessed November 22, 2010,http://www.Irc.ky.gov/krs/503-00/030.PDF.

33. Tenn. Code Ann. § 39-11-609, accessed November 22,2010,http://www.michie.com/tennessee/
Ipext.dil?f=templates&fn=main-h.htm&cp=tncode.
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5.4.1.1 Example of the Choice of Evils Defense

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Tamara gets lost while hiking in a remote, mountainous area. After wandering around
for hours with the temperature dropping, Tamara finds a locked cabin. Tamara breaks
a window and climbs inside. Once inside, Tamara prepares some canned chili, drinks
tap water, and uses the telephone to call law enforcement. Tamara could probably
plead and prove choice of evils as a defense to burglary and theft in many
jurisdictions. Tamara was confronted with two harms: harm to her personal safety
and well-being and harm to the real and personal property of another. The harm to
Tamara’'s health and safety is ranked more severe than the minimal harm to property.
It is objectively reasonable to break into and enter a cabin and use some of the supplies
inside to prevent imminent injury or death. Thus although Tamara committed burglary
and theft in many jurisdictions, she did so with the reasonable belief that she was
saving her own life. A trier of fact could find that the harm avoided by Tamara's
actions was greater than the harm caused by the burglary and theft, and Tamara
could be acquitted, or have her sentence or crime reduced, depending on the
jurisdiction.

Change the facts in the preceding example, and imagine that Tamara steals money
and jewelry in addition to the chili and tap water. Tamara could not successfully prove
the defense of choice of evils to this additional theft. No harm was avoided by
Tamara's theft of the money and jewelry. Thus choice of evils cannot justify this crime.

Change the facts in the preceding example, and imagine that Tamara kills the cabin’s
owner because he refuses to allow her to enter. Tamara could not successfully prove
the defense of choice of evils under these circumstances. Tamara'’s life is

no more important than the cabin owner’s. Thus Tamara cannot rank the harms, and
choice of evils cannot justify criminal homicide in this case.

5.4.1.2 The Duress Defense

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

In some jurisdictions, the choice of evils defense is called the duress defense if the
choice of evils is deliberately brought on by another individual, rather than by nature,
an act of God, or circumstances outside the defendant’s control. The Model Penal
Code defines the duress defense as “an affirmative defense that the actor engaged in
the conduct...because he was coerced to do so by the use of, or a threat to use,
unlawful force against his person or the person of another” (Model Penal Code §
2.09(1)).

Three elements are required for the duress defense. First, the defendant or another
person must face a threat of imminent serious bodily injury or death. ** Second, the
defendant must have an objectively reasonable belief that the only way to avoid the

34. Conn. Gen. Stat. 8 53a-14, accessed November 22,2010, http://search.cga.state.ct.us/dtsearch_pub_statutes.html.
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serious bodily injury or death is to commit the crime at issue. ** Third, in most
jurisdictions, the crime committed cannot be criminal homicide. * Like choice of evils,
the duress defense is rarely used and can be statutory or common law, perfect or
imperfect, depending on the jurisdiction.

5.4.1.3 Example of the Duress Defense

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Keisha, a bank teller, hands Brian, a bank robber, money out of her drawer after he
points a loaded gun at her head. Technically, Keisha embezzled the money from the
bank, but she did so based on the objectively reasonable fear that Brian would kill her if
she failed to comply with his demands. Keisha can successfully claim duress as a
defense to any charge of theft. If Brian had pointed the gun at another client in line at
the bank instead of Keisha, Keisha could still prevail using the duress defense because
duress also applies when the threat of death or serious bodily injury is to

another person.

Change the example with Keisha and Brian, and imagine that Brian’s threat is made in
a phone call, rather than in person. Brian threatens to kill Keisha if she doesn't place
thousands of dollars in an envelope and mail it to him at a specified address. If Keisha
complies, Keisha cannot prove duress as a defense to theft. Brian's threat by phone
call is not a threat of imminent death. In addition, it is not objectively reasonable to be
frightened by a voice on the telephone. Keisha could hang up the phone and contact
law enforcement, instead of timidly complying with Brian’s demands.

Change the preceding example with Keisha and Brian, and imagine that Brian orders
Keisha to kill his ex-wife Pat, who works at the station next to Keisha. Brian thereafter
hands Keisha a switchblade. Keisha cannot kill Pat and claim duress as a defense to
murder in most states. Keisha's life is no more valuable than Pat's. Therefore, Keisha
cannot legally choose to commit the crime of murder and justify the crime with the
duress defense.

KEY TAKEAWAYS

- Three elements are required for the choice of evils defense: the
defendant must be faced with two or more evils, the evils must b e
ranked, and it must be objectively reasonable for the defendant to
choose to commit the crime to avoid the imminent evil that is
ranked higher.

+ Choice of evils is often based on nature or an act of God; duress is
generally brought on by another individual.

- Choice of evils and duress are generally not defenses to criminal
homicide.

35. Haw. Rev. Stat. § 702-231, accessed November 22, 2010,http://codes.Ip.findlaw.com/histatutes/5/37/702/702-231.
36. RCW 9A.16.060, accessed November 22,2010, http://apps.leg.wa.gov/rcw/default.aspx?cite=9A.16&full=true#9A.16.060.
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EXERCISES

Answer the following questions. Check your answers using the
answer key at the end of the chapter.

1. A fire sweeps through a residential neighborhood. Clark and Manny
light their neighbor’s house on fire to create a firebreak. This
prevents several houses from burning, including Clark’s and
Manny’s. Do Clark and Manny have a defense to arson in this case?
Why or why not?

2. Read Peoplev. Lovercamp, 43 Cal. App. 3d 823 (1974). In Lovercamp,
the defendants escaped from prison and were immediately
captured. The defendants claimed they were forced to escape
because a group of prisoners threatened them with sexual assault.
The trial court did not allow the defendants to introduce evidence
supporting the defense of necessity, and the defendants were
convicted of escape. Did the Court of Appeals of California uphold
their conviction for escape? The case is available at this link:http://
scholar.google.com/scholar_case?case=6496346791408865822&
hl=en&as_sdt=2&as_vis=1&oi=scholarr

3. Read Statev.Daoud, 141 N.H. 142 (1996). In Daoud, the defendant was
convicted of driving while under the influence. The defendant
appealed because the trial court did not allow her to present
evidence in support of the duressdefense. Did the Supreme Court of
New Hampshire uphold the defendant’s conviction? The case is
available at this link: https://scholar.google.com/scholar_
case<case=18389754229002463686&hl=en&as_sdt=2&as_vis=1&
oi=scholarr

5.5 Consent

e Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

LEARNING OBJECTIVES

1. Ascertain the two elements required for the consent defense.

2. ldentify three situations where consent can operate as a legal defense.

Consent by the victim can also form the basis of a justification defense to criminal
conduct. Consent is most commonly used as a defense to sex crimes such as rape,
and lack of consent is a criminal element of most sexual offenses that must be proven
beyond a reasonable doubt. Thus consent to sexual acts is discussed in . In this
section, consent to nonsexual conduct is explored. Consent is a defense that can be
statutory or common law, perfect or imperfect, depending on the jurisdiction.
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5.5.1 Elements of the Consent Defense

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Consent can be a valid defense to a crime only if the victim chooses to render it. Thus it
must b e proffered knowingly and voluntarily, or it is ineffective. Under the Model
Penal Code, consent is ineffective if “it is given by a person who is legally incompetent
to authorize the conduct...it is given by a person who by reason of youth, mental
disease or defect or intoxication is manifestly unable to make a reasonable
judgment...it is induced by force, duress or deception” (Model Penal Code § 2.11(3)). In
general, consent is notknowing if it is given by an individual who is too young, mentally
incompetent, > or intoxicated. In general, consent is not voluntary if it is induced by
force, threat of force, or trickery. **

5.5.1.1 Example of Unknowing Consent

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Gina drinks six glasses of wine at a party and offers to be the “donkey” in a game of
pin the tail on the donkey. Other party members watch as Gina staggers her way to
the front of the room and poses in front of the pin the tail on the donkey poster. Geoff
walks up to Gina and stabs her several times in the buttocks with a pin. Geoff probably
cannot claim consent as a defense to battery in this case. Gina consented to battery
while she was intoxicated, and clearly she was unable to make a reasonable judgment.
Thus her consent was not given knowingly and was ineffective in this situation.

5.5.1.2 Example of Involuntary Consent

Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Change the example with Gina and Geoff. Imagine that Gina just arrived at the party
and has not consumed any alcohol. Geoff tells Gina he will poke out her eye with a pin
if she does not volunteer to be the donkey in the pin the tail on the donkey game. He
exemplifies his threat by making stabbing gestures at Gina's eye with the pin.
Frightened, Gina goes to the front of the room and poses in front of the donkey poster
until Geoff stabs her in the buttocks with the pin. Geoff probably cannot claim consent
as a defense to battery in this case. Gina consented in response to Geoff's threat of
physical harm. Thus her consent was not given voluntarily and was ineffective in this
situation.

37. Colo. Rev. Stat. Ann. § 18-1-505, accessed November 23,2010,http://www.michie.com/colorado/
Ipext.dll?f=templates&fn=main-h.htm&cp=.
38. Del. Code Ann. tit. 11 § 453, accessed November 23,2010,http://delcode.delaware.gov/title11/c004/index.shtml#451.
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Delaware
Code

Unless otherwise provided by this Criminal Code or by the law defining the
offense, consent of the victim does not constitute a defense if:
(1) Itis given by a person who is legally incompetent to authorize the

conduct charged to constitute the offense unless the defendant believes

Unknowing

the victim is legally competent; or consent
(2] Itis given by a person who, because of youth, mental iliness, mental
defect or intoxication is manifestly unable or known by the defendant to

be unable to make a reasonable judgment as to the nature or harmfulness

of the conduct charged to constitute the offense; or

(3) Itiis given by a person whose improvident consent is sought to be

prevented by the law defining the offense; or

(4) It is induced by force, duress or deception.

Invaluntary
consent

Figure 5.7 Delaware Code Annotated

5.5.1.3 Situations Where Consent Can Operate as a Defense

el Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Consent is a defense to only a few crimes. In most jurisdictions, consent can operate
only as a defense to sexual conduct, injury that occurs during a sporting event, and
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crimes that do not result in serious bodily injury or death. ** As the Model Penal Code
states, “[w]hen conduct is charged to constitute an offense because it causes or
threatens bodily harm, consent to such conduct or to the infliction of such harmis a
defense if: (a) the bodily harm consented to or threatened by the conduct consented
to is not serious; or (b) the conduct and the harm are reasonably foreseeable hazards
of joint participation in a lawful athletic contest or competitive sport” (Model Penal
Code § 2.11(2)).

5.5.1.4 Example of Legal Consent

=l Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Review the examples with Gina and Geoff. Change the examples, and imagine that
Gina did not consume any alcohol and was not threatened by Geoff. If Gina offers to
be the donkey in the pin the tail on the donkey game and Geoff stabs her in the
buttocks with the pin, Geoff may be able to use consent as a defense to battery. Gina’s
consent appears to be knowing and voluntary. Gina probably does not suffer serious
bodily injury from the pin stab in the buttocks. Thus the elements of legal consent
exist, and this situation is appropriate for the consent defense.
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Figure 5.8 Diagram of Defenses, Part 1
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KEY TAKEAWAYS

- Two elements are required for the consent defense: the defendant
must consent knowingly (cannot be too young, mentally
incompetent, or intoxicated) and voluntarily (cannot be forced,
threatened, or tricked).

- Three situations where consent can operate as a defense are sexual
offenses, situations that do not result in serious bodily injury or
death, and sporting events.

39. Me. Rev. Stat. Ann. 17-A § 109, accessed November 23,2010,http://www.mainelegislature.org/legis/statutes/17-A/
title17-Asec109.html.
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EXERCISES

Answer the following questions. Check your answers using the
answer key at the end of the chapter.

1. Allen tackles Brett during a high school football game, and Brett is
severely injured. Can Allen b e criminally prosecuted for battery?
Why or why not?

2. Read Donaldson v. Lungren, 2 Cal. App. 4th 1614 (1992). In Donaldson,
the defendant sought court permission to be cryogenically frozen
because he had a brain tumor and wanted to be frozen until there
was a cure. The defendant also sought to protect the individual who
was going to help with the process and filed a lawsuit seeking an
injunction and immunity from criminal prosecution forassisted
suicide. The defendant claimed he had a constitutional right to
consentto this procedure. Did the Court of Appeals of California
uphold the defendant’s right to be frozen—that is, to commit
suicide? The case is available at this link: http://http//www.rickross.
com/reference/alcor/alcor7.html%E2%80%8B

3. Read Rameyv.State, 417 S.E.2d 699 (1992). In Ramey, the defendant, a
police officer, was convicted of battery for beating the defendant
with a flashlight and burning his nipples. The defendant claimed
that the victim, who appeared to have mental problems, consented
to this treatment. The trial court refused to instruct the jury on the
consent defense. Did the Court of Appeals of Georgia uphold the
defendant’s conviction? The case is available at this link: https://
scholar.google.com/scholar_case?case=10809733884390698075&
hl=en&as_sdt=2002&as_vis=1

5.6 End-of-Chapter Material

e Available under Creative Commons-NonCommercial-ShareAlike 4.0 International License (http://

creativecommons.org/licenses/by-nc-sa/4.0/).

Defenses can be denial or failure of proof, affirmative, imperfect,
perfect, factual, legal, common law (created by case law), or statutory
(created by a state or federal legislature). A denial or failure of proof
defense creates doubt in one or more of the elements of the offense
and prevents the prosecution from meeting its burden of proof. An
affirmative defense raises an issue separate from the elements of the
offense and must be asserted before or during the trial or it cannot
serve as the basis for an appeal. Defendants have either the burden of
production or the burden of production and persuasion to a
preponderance of evidence for an affirmative defense. An imperfect
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defense reduces the severity of the offense, or sentence. A perfect
defense results in an acquittal. A factual defense is grounded in the
facts of the case, while a legal defense depends on a statute or
common-law principle. An example of a factual defense is an alibi
defense, which asserts that the defendant could not have committed
the crime because he or she was somewhere else at the time the
crime occurred. An example of a legal defense is expiration of the
statute of limitations, which means it is too late to prosecute the
defendant for the offense. Defenses can also be based on justification
or excuse. A defense based on justification focuses on the offense and
deems the conduct worthy of protection from criminal responsibility.
A defense based on excuse focuses on the defendant and excuses his
or her conduct under the circumstances.

Self-defense justifies the defendant’s conduct in using physical force
as protective. Self-defense is legal only when the defendant is faced
with an unprovoked, imminent attack, and it is objectively
reasonable that the degree of force used in response is necessary to
avoid the attack. The defendant can be the initial aggressor and still
use self-defense if the attacked individual uses too much force in
response to the defendant’s attack or if the defendant withdraws
from the attack and is still pursued by the attacked individual. The
attack does not necessarily have to be imminent if the defendant is a
battered wife. Deadly force is any force that can kill under the
circumstances. Deadly force can be used in self-defense only if the
defendant is faced with imminent death, serious bodily injury, or the
commission of a serious felony. Some jurisdictions require the
defendant to retreat before resorting to deadly force, while others
allow the defendant to stand his or her ground.

In most states, an individual can defend another to the same extent
as self-defense. If a defendant is honestly but unreasonably
mistaken about the fact that he or she needs to respond in self-
defense or defense of others, imperfect self-defense or defense of
others may be appropriate, depending on the jurisdiction. A
defendant can also defend property using nondeadly force from an
imminent threat of damage, loss, or theft. Real property is land and
anything permanently attached to it, while personal property is any
movable object. In many jurisdictions, a trespasser may be ejected
from real property using nondeadly force after the trespasser has
been requested to leave.

Defense of habitation is distinct from defense of real property in
most states. Modern laws called castle laws expand the use of force to
defend habitation. Castle laws eliminate the duty to retreat when in
the home and provide civil and criminal immunity from prosecution
for the use of deadly force. Deadly force can be used against a




207

trespasser who enters occupied premises without consent of the
owner when there is an objectively reasonable belief that the
occupants will be seriously injured or killed. Law enforcement can
also use force to arrest or apprehend a criminal. If the force is deadly,
it is considered a seizure under the Fourth Amendment and is
scrutinized under an objectively reasonable standard.

The defense of choice of evils (called the necessity defense in some
jurisdictions) permits the defendant to commit a crime if the harm
caused is less severe than harm that will occur if the crime is not
committed. In general, criminal homicide cannot be defended by
choice of evils. Duress, a closely related defense, can sanction the use
of force when the defendant is imminently threatened with serious
bodily injury or death. Like choice of evils, the degree of force used
pursuant to duress should be nondeadly. The victim can also consent
to the defendant’s conduct, creating a consent defense, as long as the
consent is given knowingly and voluntarily, the conduct is sexual or
occurs during a sporting event, and the conduct does not involve
serious bodily injury or death.

YOU BE THE DEFENSE ATTORNEY

You are a well-known private defense attorney with a perfect record. Read the
prompt, review the case, and then decide whether you would accept or reject it
if you want to maintain your level of success. Check your answers using the
answer key at the end of the chapter.

1. The defendant and his wife argued. She raised a knife above her head and
stated, “Don’t make me use this.” The defendant took the knife away and
thereafter stabbed the victim forty-three times in the head and chest with it.
The defendant wants to make an imperfect self-defense argument. Will you
accept or reject the case? Read State v. Perez, 840 P.2d 1118 (1992). The
case is available at this link: http://scholar.google.com/scholar_
case?case=7422940810428798296&hl=en&as_sdt=2&as_vis=1&
oi=scholarr

2. The defendants crossed a police tape and trespassed on a medical clinic’s

private property while protesting abortion. The defendants want to make
arguments in support of necessity, defense of others, and duress. The
basis of the defendants’ claims is that they are protecting the lives of
unborn children. Will you accept or reject the case?

Read Allison v. Birmingham, 580 So.2d 1377 (1991). The case is available
at this link: http://scholar.google.com/scholar_
case?case=8254507993974001416&hl=en&as_sdt=2&as_vis=1&
oi=scholarr
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3. The defendant, a police officer, shot the victim twice after being summoned
to the victim’s home by his wife. The victim was intoxicated and armed with
two small steak knives. The defendant shot the victim subsequent to a
somewhat lengthy encounter during which the victim lunged at him with the
knives. The victim claimed he was putting the knives down or about to put
the knives down. The victim is suing the defendant for damages based on
use of excessive force in arrest or apprehension. Will you accept or reject
the case? Read Royv. Inhabitants of Lewiston, 42F.3d 691 (1994). The
case is available at this link: http://scholar.google.com/scholar_
case?case=8822695050372354696&hl=en&as_sdt=2&as_vis=1&
oi=scholarr

4. The defendant, the Oakland Cannabis Buyers’ Cooperative, distributes
marijuana t o qualified patients under California’s Compassionate Use Act,
which allows the possession and use of marijuana for medical purposes.
The US government wants to stop this distribution under the federal
Controlled Substances Act, which prohibits possession and use of
marijuana under any circumstances. The defendant wants to continue
distribution under a c laim of medical necessity. Will you accept or reject
the case? Read U.S. v. Oakland Cannabis Buyers’ Cooperative, 532 U.S.
483 (2001). The case is available at this link: http://www.law.cornell.edu/
supct/pdf/00-151P.ZO

Cases of Interest

+ Acersv.UnitedStates, 164 U.S. 388 (1896), discusses deadly force and self-
defense: http://supreme.justia.com/us/164/388

Grahamv.Connor, 490 U.S. 386 (1989), discusses force used in
arrest: http://supreme.justia.com/us/490/386

+ Statev.Rogers, 912 S.W.2d 670 (1995), discusses duress: http://scholar.
google.com/scholar_case?case=4913796561906479282&hl=en&as_
sdt=2&as_vis=1&oi=scholarr

Articles of Interest

Affirmative defenses:http://www.fd.org/pdf_lib/Beneman_
Affirmative_Defenses_materials.pdf

Self-defense and martial arts: http://www.ittendojo.org/articles/
general-4.htm

Castle laws: http://www.harvardjol.com/wp-content/uploads/2010/
07/523-554.pdf

Necessity and duress defenses:http://wings.buffalo.edu/law/bclc/
bclrarticles/6/2/westen.pdf
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Websites of Interest

Castle laws by state: http://www.readytodefend.com/index.php?main
page=page&id=5&chapter=12

Criminal defense attorneys for all fifty states: http://www.hg.org/law-firms/
USA-Criminal-Defense.html

Statistics of Interest

Violence used during household burglaries in the United States:http://bjs.ojp.
usdoj.gov/content/pub/press/vdhbpr.cfm

US law enforcement officers killed and assaulted: http://www.fbi.gov/about-us/
cjis/ucr/leoka/2009/leoka-2009

Answers to Exercises

From Criminal Defenses, Part 1 (Page 0)

1. Carol’s defense creates doubt in the intentelement for battery. Thus Carol’s
defense is a denial or failure of proof defense, notan affirmative defense.

2. The Supreme Court of South Carolina reversed the defendant’s conviction
because the jury instruction should have explained that the prosecution has
the burden of disproving self-defense beyonda reasonable doubt.

3. The Supreme Court of Nevada held that necessity was a
valid common-law defense to driving while under the influence. However,
the court upheld the defendant’s conviction because he did not meet the
requirements for necessity under the circumstances.

Answers to Exercises

From Self-Defense (Page 176)

1. Colin cannot claim fraditional self-defense because there is no objectively
reasonable fear of imminent injury or death while Diane is sleeping. Colin
also cannot technically assert the battered wife defense because he is a
husband. Courts canexpand statutory defenses or create new common-law
defenses. However, courts may be reluctant to expand the battered wife
defense to spouses of either gender, based on the physical differences
between men and women and the lack of empirical evidence documenting
battered husband syndrome.

2. The Court of Appeals of Texas affirmed the defendant’s convictions,
holding that the jury does nothave to be unanimous as to each required
element of self-defense.

3. The US District Court for the District of Montana reversed the fine and held
that the defendant did not provoke the attack and was entitled to shoot the
bear in self-defense.
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Answers to Exercises

From Other Use-of-Force Defenses (Page 187)

1. Melanie cannot use defense of others as a defense to criminal homicide.
Melanie can defend Colleen only to the same extent she could
defend herself. Nothing in the fact pattern indicates that Colleen could d
efend herself using deadly force. Thus Melanie could be successfully
prosecuted for criminal homicide in this situation.

2. The Supreme Court of Virginia held that the defendant could not threaten
deadly force to defend personal property and affirmed the conviction.

3. The Court of Appeals of Texas held that the victim had the right to sue for
excessive force used to arrest. The evidence did not indicate that the victim
posed an immediate danger to the law enforcement officer’s safety, or that
she was attempting to resist arrest or flee. Moreover, the offense—failure to
identify herself or give her date of birth—was minor. Thus the law
enforcement officer was not immune from a lawsuit for damages under the
circumstances.

Answers to Exercises

From Defenses Based on Choice (Page 197)

1. Clark and Manny can use choice of evils as a defense to arson in many
jurisdictions. Clark and Manny were confronted with two harms: the loss of
several homes or the loss of their neighbor’s home. Clark and Manny
ranked the loss of one home lower than the loss of several homes, which
isobjectivelyreasonable. Thus Clark and Manny could be acquitted or have
a reduction in sentence or severity of the offense, depending on the
jurisdiction.

2. The Court of Appeals of California held that the defendants should have
been allowed to present evidence in support of the necessity defense and
were entitled to a retrial.

3. The Supreme Court of New Hampshire upheld the defendant’s conviction.
The court recognized that a common-law defense of duress exists in some
jurisdictions, but held that the facts in the defendant’s case did not indicate
that she was under duress. The court stated the defendant had lawful
alternatives to driving while under the influence, such a s calling a taxi or a
friend for a ride or walking.

Answers to Exercises

From Consent (Page 201)
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1. In most jurisdictions, Allen cannot be criminally prosecuted because
Brettconsented to being tackled by choosing to participate in football, a
contact sport.

2. The Court of Appeals of California held that the defendant had no
constitutional right to be cryogenically frozen and affirmed the lower court’s
dismissal of his lawsuit seeking an injunction and immunity from criminal
prosecution. The court reasoned that the defendant’s right to refuse
medical treatment is different f rom involving another individual in his death.
It thereafter held that the defendant was legally free to commit suicide, but
he could not authorize another to kill him.

3. The Court of Appeals of Georgia upheld the defendant’s conviction for
battery. The court stated, “It is the act and intent and results of the
defendant’s act which constitute the crimes a s charged; the attitude of the
victim is not called into issue by these elements. **”

Answer to Law and Ethics Question

The US Court of Appeals for the Ninth Circuit gave great discretion to the state
trial court, creating a presumption that the trial court did a proper analysis of
the law and evidence when rejecting the imperfect self-defense jury
instruction. The court thereafter agreed with the trial court’s findings that the
evidence excluded did not support a theory of imminent threat, required under
California case law for a theor